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ADVERTISEMENT. 


'F ur following Compilation of Caſes 1s 
extracted from Part of a larger Work on 
the Law of Evidence in general. It was 
thought that the preſenting it to the Pub- 
lick, in its preſent ſeparate Form, might 
prove uſeful, not only to Members of the 
Profeſſion, and others engaged in the ſe- 
veral Stages of Conteſted Elections; but 
alſo to Gentlemen choſen on Ele&ion-Com- 
mittees by the Houſe of Commons. For the 
Latter, more particularly, it was intended, 
to preclude the Neceſſity of referring to the 
many Volumes, in which the Reports of 
Election Caſes are contained; and ſome of 
which are now become very ſcarce. The 
Subject of the following Pages being alſo 
of a confined Nature, and nearly ui generis, 
depending on the Rules of Law in other 
Courts, rather by Analogy than as matters of 
actual Precedent, dictated to the Publiſher, 
the Propriety and Neceſſity of enabling thoſe 
to purchaſe this detached Information, Who 
might not be deſirous of burthening them- 


{elves 
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ADVERTISEMENT. 


ſclves with the Trouble, or Expence, at- 
tending more extenſive Reſearches. 


It was by no means the Intention of the 
Compiler to include every minute and un- 
intereſting point of Evidence contained in 
the various Volumes of Election Caſes : but 
to ſtate and compare ſuch only, as from 
their general Nature, ſeemed to him likely 
to be referred to, as precedents, on future 
Occaſions. He was confined alſo, by par- 
ticular Circumttances, to an Arrangement of 
the Subject, rather different fem what his 
judgment might perhaps otherwiſe have 
dic ated. 


As this Production can, at beſt, lay claim to 
very ſmall literary Merit, the Editor wiſhed 
to have declined putting his Name to it: 
The Motives which have prevailed on him 
to do ſo were, he hopes, laudable- certainly 
they aroſe from nothing like Vanity. — He 
truſts that, at leaſt, Toft Sheets will not pre- 
judice the Profeſſion againit his Labours, of 


a far more extended Nature, which will ſoon 


be ſubmitted to their Peruſal. 


Jan. 4, 1796. 


DVERTISEMENT. 


To the Caſe in Page 65—70, and the 


Note in Page 69, 70, as to admitting Evi- 
dence againſt a Reſolution of the Houſe of 


Commons, explanatory of a laſt Determi- 
nation, the following Remark ought to have 


been added. 


44 Provides to the Stat. 28 Geo. 3. c. 525 

the deciſion of one Election- Senfter did 
not bind another. The Stat. 10 & 11 J. z. 

c. 7, enacted that the Determination of the 
Houſe of Commons, (the old Judicature in 
Caſes of Conteſted Elections, ) as to the Right 
of Election, ſhould bind the Returning 
Officer in taking the Poll. That Statute was 


enlarged by Sat. 2 Geo. 2. c. 24: by the 


4th Section of which the laſt Determination 
of the. Houſe of Commons was declared to 


be final. The Statutes which eſtabliſhed the 


modern Judicature of Election- Committees, 
did not transfer to them the ſame Power of 
ſpecially determining on the Right of Elec- 
tion: but by the Statute 28 G. 3. c. 52; 8 25 
— zo, ſuch Committees are inveſted with 
the Power of binding, by their deciſion, the 
Right of Election; and of appointing a Re- 


turning Officer where the Right is litigated: 


ſubject to an Appeal, within twelve Months, 
to another Committee of the Houſe, to be 
choſen 
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ADVERTISEMENT. 


choſen according to the Regulations of the 
. Statute. The determination of ſuch Appellate 
Committee, (or of the firſt Committee, if not 
appealed againſt, ) is now therefore concluſive 
in all ſubſequent Elections.“ 


From Circumſtances already alluded to, 
as producing a defective Arrangement, the 
Caſe of Horſham, (on the Admifſibility of 
Minutes of Court Rolls in Evidence) is 


inſerted in pp. 50, 51, 52; its proper Place 


would be before No. 7. in p. 168. The 
indulgent Reader is therefore requeſt ed to 
make a Reference with his Pen accord- 
ingly. 
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EVIDENCE 


'FEFORE. 
COWNMET TERS OF ELECTION 


OF THE 


HOUSE of COMMONS. 


N Queſtions before Committees of Elec- 


tion of the HouszE of Commons, the 


Evipkxck, by the celebrated Statute com- 
monly called Mr. GRENVILLE' 3 Act”, 1s 
on OATH. 

The Points that have begn determined on 
this Subject may be conſidered according to 
the general Diviſion of written and unwritten 
Evidence: | 


CHAPTER 1. 
of Evivuncs / Acrs authenticated by 
PUBLIC OFFICERS. 


460. Poll before a Conſtable. 


In the caſe of Cricklade, the Counſel for 
one of the etitioners, offered to produce the 
Pot L taken by the Conſtable; in order to prove, 


that a large Majority of all the Electors of 


Cricglade would have voted for him; and if 
that could be ſhewn, he mult be declæred 
duly clected. 
1'o this it was objected, 

5 1 That 


* Anno 1770, 
10 E. III. c. 16. 
for ſeven Vears; 
Perp. by 

14 G. III. 6. 15 


1 DouG6L as, 
309. 


April, 1639. 


Poll taken before a Cox STABILE. 


That the Evidence was inadmiſſible, the 
Pol not having been taken before a legal 
returning Officer. 

There were other Objectione, ſuch as that 
this Poll was not mentioned in the Petition; 
that it could not aſcertain the Proportion of 


 Fle&crs in the Intereſt of the Petitioners, 


lince none of the Friends of the other Pe- 


titioner had polled, and that they could not 


be obliged to attend or vote on that Occa- 
Gon, as they had not been, and could not 
have been, ſummoned according to Law. 
Beſides that the two latter Objections are 
in a great Meaſure dependant on the firſt, 


the firlt is that, which belongs to the Head 


of Evidence at preſent ſtated; and the others 
are only here mentioned as a Ground of In- 
ference what Point may be ſuppoſed princi- 
pally to have weighed in rhe Judgment of 
the Commllce. 

To the Objection it was replied, that the 
Conflable's Poll was, on this Occaſion, the 
beft Evidence that could be given of the Fact: 
much better than the vivd voce Teftimony of 
the Perſons who had polled couid be: ſeeing, 
that ſince that Time they had been expoſed 
co Influence, and might have been practiſed 
upon by the other Candidates. 

That in this very Borough a Caſe circum- 
ſtanced like the preſent had happened. The 
returning Officer, under pretence of Danger, 


cloſed the Poll before all the Electors had 


voted. The returning Officer refuſed to re- 


new the Poll; on which it was continued by 


the Conſtable, The Houſe allowed the Con- 
fables Poll: and according to it declared 
the Eledi ion. 

8 I That 


Pol i taken before a CONSTABLE. 


That a fill ſtronger Caſe was that of 5 Mr, 


Liverpool. 

On that Caſe, Witneſſes being examined 
as to the Mayor's withdrawing himſelf from 
the place of Polling, before he had taken the 
Suffrages of ſeveral Perſons who tendered 
their Votes for the Petitioner, and a Wit- 
neſs being called and examined, and pro- 


_ ducing a Liſt taken by him of divers Per- 


ſons who gave their Votes for the Petitioner 
after the Mayor left the Place of Polling, 
and the Counſel for the fitting Member ob- 
jecting againſt the admiſſion of ſuch Evidence, 
the Houle reſolved, That the Paper produced 
by the Witneſs containing a Liſt taken by 


him of Perſons who voted for the Petitioner 


after the Mayor left the Place of Polling be 
admitted as Evidence“. 

That this latter Caſe could not be ex- 
plained on the ground of an Admiſſion by 
Conſent ; as only one Side had then voted. 


1729-30 


47 6. col. 2. 


| Yet the Houſe admitted the Poll then taken, 


though by a private Perſon, to be given in 
Evidence, 
In their Reply to this Point the Counſel 


took Notice of a Diſtinction from the Caſe 


of 1689, ariſing from the Time: for that 
now it was more neceſſary that the legal 
returning Officer ſhould tzke the Poll, fince 
by the Statute “ every Voter is liable to have 
the Bribery Oath tendered to him; which he 
is to take before the returning Officer, or 
others legally depured by him. 

That this Oath the Conſtable could not ad- 
miniſter: and therefo:c could not be conſi- 
dered as capable of taking a legal Poll. 

Þ 2 The 


2 C. 1I. c. 24, 


Ap MISSION as FREEMEN. 


The Reporter has obſerved in a Note, that 
the Act of Gee, II. took place as in the Mar- 
+ «qth June, gin . That the Writ in the Liverpool Caſe, 
e which was on a Vacancy, was ordered near 
* wath. May. ſix Weeks preceding“, ſo that the Election 
Jour xu. probably happened before the Act was to 
76. col: take place: and that therefore the Diſtinc- 
tion taken applies to both Caſts. 
1 dove. 313 The Couutrrkr after long Deliberation, 
Reſo ved, ** That the Conflable's Poll ſhould 
« NoT be given in Evidence. 
7.34. They Relolved likewiſe, “ That Parole 
Evidence ſhould noT be admitted lo prove what 
See pt Cap. III. Perſons rolled before the Conſtable.” 


2d Evidence of Admiſſion as Freemen, 


In the Caſe of Suubury it was contended by 
the Counlr] for the Sitting Members, that 
nothing but ſtampt Adm ſſions could be legal 
Evidence of a Perſon's being a Freeman. | 
On the other Side the Countel for the 
Petitioners contended, that ſuch Admiſſions 

were not neceſiary. HE 
They relied, on the juint Conſtruction of 

the two following reſolves: 

P 133. „ Reſolved, Thar the Sons of Freemen, 
19 7ar.1702-3- born after their Fathers were made free, and 
thoſc that have ſerved Apprenticeſhips in the 
Borough of Sudbury in the County of Suf- 
folk, have a Right to vote in clection of 
Members to ſerve in Parliament in the ſaid 
Borough, without any Admiſſion in Form 
to their Frecdem, or taking the Oath of 

PFreemen;“ 
p. 122. * Retloived, That the Right cf Election 
vin. Pee. 1755. of Burgeſſes to ſerve in Patllament for the 


Borough 


2 DOG. p. 171. 


Apmiss0N as FREEMEN. 


Borough of Sudbury in the County of Suffolk, 
is only in the Sons of Freemen born after 


their Fathers were made free, and in ſuch as 


have ſerved ſeven Years Apprenticeſhip, or 
are made Freemen by Redemption.” 


The Counſel for the Petitioners contended, 


that the latter of theſe two Reſolutions was 
merely explanatory of the former, 
Many were rejected who voted for the Pe- 


p. 133. 


titioners becauſe they did not produce Evi- | 


dence of their Admiſſion to their Freedom 
(ſuch as, it has been already ſtated, the Coun- 
ſel for the ſittingg Members contended was 
neceſſary) enrolled «pon Stamps on the Books 
of the Corporation, 


It the latter Reſolve was 3 of 


the former, that Objection muſt fall to the 
Ground; and it would be only neceſſary for 
the Perſons to ſhew that they came within the 


Deſcription of one or other of the two Claſſes 


mentioned in the Reſolution, 


That the ſecond Reſolve was no more than 


explanatory of the firſt, it was contended 
would appear, from the H.ſtory of the two 
Reſotves as ſtated on the JOURNALS. 

The conſtant Uſage was proved of ad- 


mitting Perions having a Title by Birth to 


exercile all the Rights of Freemen without 
any Enroiment upon Stamps. 

On the other Hand, for the Sitting Mem- „ 
bers it was inſiſted, that the Reſolve of the 
th. December, 1703, was a complete indepen- 
dent Determination: that it does not refer to the 
former; that ſo far from being a mere Com- 
mentary on the former, it declares the right 


of voting in a Claſs of Perſons not men- 
tioned in that. But if it be independent of 


p. 139» 


i 136, 


33 the 
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ApMuissioN as FR BREMEN. 


the Former, it is the laſt Reſolve within the 
meaning of the Statute: that Perſons there- 
fore, claiming to vote under that Determi- 
nation, muſt prove that they are completely 
Freemen; which they cannot be without 
Admiſſion, and that the only legal Evidence of 


| Admiſſion is Enrollment upon Stamp on the 


Books of the Corporation. 

In Reply to this the Counſel for the Peti- 
tioners aliedged, that if the latter Reſolution 
had been deſigned to repeal the former, by 
which Admiſſions in Form were declared not 
to be neceſſary, it would certainly have con- 
tained direct words expreſſive of ſuch in- 


tended Alteration, Thar the conftant Prac- 


tice ſhews the uniform Senſe of the Borough 


that it did not repeal the Py Re- 
ſolve. 


That the Votes rejeed v were, even within 


| the ſecond Reſolution, entitled to be received. 


For it was not neceſſary they ſhould prove 
any Admiſſion of their own ; it was ſuffici- 
ent if they proved, that their Fathers were 
made tree; and this they were ready to have 
donc when they demanded to be enrolled, 
by proving that their Fathers conſtantly ex- 
erciſed and enjoved the Rights of Freemen. 
Tnat nothing of Enrollment upon Stamps 
was neceſſarily implied in the Words made 


free: that the Mode of making Freemen varies 


in different Boroughs; and that in this it was 
not the Practice of the Borough to require 
Adnnſfion on Sramps: And that the Houſe 
in ſpeaking of Perſons made free, muſt be 
underſtood to refer to the eſtabliſhed Uſage 
of the Borough whole Cafe was before 
them, 


But 


ADMis810n as FREEMEN. 


But that ſo much Streſs having heen laid 
on Enrollment upon Stamps on the Books of 
the Corporation, as if that were the only legal 
Evidence, it would be neceſſary to take a 
View of the Progreſs and Change of the Stamp 
Laws, ſo far as they affected this Queſtion. 


That by the two firſt Statutes, in the 5 


Reign of William, a Duty was granted by 
the firſt upon Admiſſion into a Corporation 
of one Shilling for every Skin, Sheet, or 
Piece of Paper, upon which fuch Admiſſion 
ſhould be entered; and by the latter of the 
two Acts, after adding another Still ng Duty, 
it was enacted that ſuch Admiſſions ſhould not 


be pleaded or given in Evidence in any Court 


till they were ſtampt: and atter they had 
been written without a Stamp, the Duty, and 
a Penalty of five Pounds was to be paid, and 
the Stamp pur, before they could ve pleaded, 
given iu Evidence, or allowed to be good. 
| The latter Act required all Admiſſions to 
be ſtampt. Rs 
Afterwards, by an Act of the preſent 
Reign new Stamps were required, and the 
former Duties repealed. The cauſe of the 
Repeal is recited to be Frauds in conſequence 
of the Duties, being on the Admiſſions and not 


on the Entries of ſuch Admiſſions on the 


Books of the Corporation. But this Act does 
not, like the former, require that former 
Admiſſions ſhould be re. tampt, or that they 
ſhould be entered on the Books. 

That the greateſt Part of the Votes re- 
jected were in the uncontroverted Enjoy ment 
of their Freedom before the laſt mentioned 
Act. That they were therefore 07 called 
upon to prove their Freedom by ftampt 


B A. Ad- 


8 and 9 W. III, 
c. 20. 4 12. 


9 and 10 W. III. 
Ce 25. 8 59. 


5 G. III. C. 46. 
Anno 1765. 
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ADMisSION as FREEMEN. 


Admiſſions in the Book of the Corporation, 
'That as to them, the true Evidence would 
be Admiſſions on Sp, of Parchment duly 
ſtampt: but that ſince the Reſolutions of 
1702 and 17023, the Corporation never gave 
ſuch. Slips of Parchment, but not on Stamp, 
importing that the Bearer was a Freeman of 
Sudbury, were the only Inflruments in Ule. 
That, however in their Books relating 
to Rights of Common, they have kept 
annual Liſts of Freemen, who, under an 
excluſive Right as ſuch, kept their Cattle 


on the Common; and alſo of thoſe Freeinen, 


who, not having Cattle, received their Share 
of the Cammonage Money, That by no 
Law whatever theſe Books need to be ſtampt; 
and therefore they may be read in Evi— 
dence. And that neither can any reaſonable 


Objection be made to the parol Teſtimony 


given before the Committee. That it has 


| Never been determined that according to the 


Stamp Laws where no Admiſſions on Stamps 
are to be found, other Evidence ſhall not 
be admitted to prove a Man to be a Free- 
man. 

That the general Rule of Law requires 
that Evidence (hall not be given of any 
Thing of which beter Evidence might have 
been produced and is not produced; but that, 
when What wruld bave been better Evi- 


dence can not be fuund, it is allo the Rule 


that the ext belt Evidence ſhall then be ad- 
mitted. And that this Rule, being derived 
from the Principles of Common Senſe, is not 
pic iar wo the Laws of this Countty; but is 
alio a Rule of the Civil Law. They then 
te4icd the Inconvedience if the contrary Rule 

Were 


A D MISSION as FREEMEN. 


\ 


were to prevail, from the double Riſque of 
Influence and Accident. 

And they argued, that from the Titles and 
whole Tenor of the Stamp Acts it is obvious 
that they were meant only as Revenue Laws, 
and not to ſtop or affect the Courſe of /egal 
Evidence. That this was fo much the Caſe, 


that where an Admiſſion does exiſt, but an- 
ſtampt, the Entry of Admiſſion itſelf, may, 
unſtampi, be given in Evidence on paying the 


Penalty, and producing a Certificate thereof. 
That in ſhort all che Opcration of the Stamp 


Laws is, that if an Inſtrument or Entry of 
Admiſſion be not ſtampt, (or the Penalties, 


at leaſt, paid) it ſhall not be of any Ad- 
vantage to the Perſon toward proving his 
Right of Frecdom. That it does not go far- 
ther and ſay that ſuch Perſon ſhall be pre- 
cluded from all other M-ans of proving his 
Right of Freedom. 

That with Regard to the Sons of Free- 
men whoſe Fathers died in the Exerciſe of 
their Freedom, if Enrollment on Stamp were 


_ neceflary as to them, the Law would preſume 


it: eſpecially when the Sons, on ſo juſt a 
Ground, had demanded to be admitted and 

enrolled, and were tefuled. 
The CouuiT TEE determined for tbe 
Petitioners. 
From the Numbers on the Poll, and the 
relative Situation of the Candidates, this 
neceſſary Inference is deduced by the Reporter. 
That if the Committee had thought Ad- 
miſſions on HHamps on the Corforalion Books 
were neceſſary to eſt abliſn the Right of Voting 
10 all who had been rejected, their Deciſion 
could 


R. v. Reeks, 
2 Ld. Raym. 


1446. 


2 DOUG, p. 174. 
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could not have been in favour of the two 
petitioning Candidates. 

And that on the whole, the Determination 
appears neceſſarily to have required thus much 
at leaſt: That Perſons who derived their 
Claim to their Freedom from the antecedent 
Title of Birth, who had exerciſed all the 
Rights of Freemen, and that of voting for 
Members of Parliament among the reſt, for 
twenty Years and upwards before the laſt 
Elect ion, who had demanded to be enrolled, 
(and offered to prove that at their Birth their 
Fathers exerciſed and enjoyed the Rights and 
Franchiſes of Freemen,) but were refuſed, 


had a Right to vote, though they could not 


produce Evidence of their Admiſſion enrolled 
on Stamps. 


In the Caſe of Cardigan, there were two 
Claſſes of Voters, of whom thoſe in the firſt 


of the ſaid Claſſes had their Admiſſions en- 


r. 206. 


tered on Stamps during the Poll. 


The Admiſſions of thoſe in the latter of 


theſe Claſſes were not entered till after the 
Elrct ion. 


The Objection with regard to the 5 of 
them was principally founded on a ſuppoſed 
Irregularity in the Entries on Stamps made 


doring the Poll: for that they were not made 


by the Town Clerk: and that proper Enqui- 
ries were not made concerning the Identity of 
the Perſons; but that they were enrolled in 
the S amp Corporation Book and admitted 
to poll, if their Names appeared in Prefent- 

ments with the Letter S ſubjoined. 
The CouuirrrEr, however, determined 
the abſtract Queſtion: and ſubjoined a Qua- 
fiction 


Ap Miss ToN as FREEMIN. 


lification to their Reſolve, in order to prevent 
any Inference that they meant to tie up the 


Counſel for the Petitioners from calling in 


Queſtion the Right of Perſons, in the firſt 
of theſe two ( laſſes of Voters, on the Grounds 
of their being in Fa& different Perſons from 
thoſe whole Names appeared on the Preſent- 
ments. 5 | 

The Reſolution as delivered by the 
Chairman to the Counſel was thus; 

« Reſolved, that the Vote rs whole Admiſſions 
were ſtan ped during the Poll prior to their 
voting are to be admitted as legal Voters at 
this Election. 8 | | 

« The Parties are to underſtand that this Re- 
ſolution goes merely to the Legality of the 
ſtamping the Admiſſions during the Poll, 


bet. re the Voters had polled, and not to 


any other right whatever.“ 
With reſpect to thoſe of the latter of the 
two Claſſes, the Counſel for the Petitioner 


contended, that by the Acts of Parliament a 


Man can not give his Admiſſion in Evidence 
unleſs it be ampt; and that this being the 


beſt Evidence of his Right, it muſt be proved, 


that it has not been in his Power to obtain 
it, otherwiſe no other Evidence, of an infe- 
rior Sort, can be received. That as the Per- 
ſons whoſe Admiſſions were entered on Stamps 
AFTER they polled did not give, and could 
not have given, bis beſt Evidence to the 
Mayor, he ought to have rejected their 


Votes, That if he could not legally receive 
them at the Poll it was the Duty of the Com- 


mittee to rejcct chem; ſihce with regard to 
the Right of each Individual againſt whom 
this Objection was made, the Committee 


Were 


p. 207. 


p · 208. 
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were in fact ſitting in Judgment on the ſame 
Cauſe on which the Mayor, as Returning 
Officer decided at the Election. 

On the Part of the Sitting Member it was 
inſiſted, that where a Stamp is required to 
authenticate any Act, or Inſtrument as Evi— 
dence of ſuch Act, it operates retroſpectively, 
and avthenticates the Inſtrument from it's 
Beginning. That in Caſes of Admiſtion, as 
ſoon as the Admiſſion is entered on Stamps, 
theſe confirm the pre-exiſting Right and ſub. 
ſtantiate every Act of the Burgets from the 


Interval of his Admillion. 


That where an Ejedment has been brought 


and the Plaintiff non-ſuited. becauſe the Deed, 


on which he founds his Title was not ſtampt, 
on the Trial of a new Ejectment. the 
Deed, if it has been ſtampt in the Interval, 
may be given in Evidence: and will prove 
the Title as accruing from the Date of the 

-ed; not from the Time of Stamping. 

That if an Order of Juſtices has been 
made ior removing a Pauper who claims his 
Settlement under an Indenture of Apprentice- 
Hip, becaule the Indenture was not ſtampt; 
on an Appeal, if it is ſtampt in the In- 
terval, the Order will be quaſned ®, 


That 


— — 


* To this latter Illaira- ments or of Rates, oy 
ion the Reporter in a Note ncminally an Appeal, 
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That there are many Inſtances where 4 


Stamps are requiſite to a Need, and the 


Deed having been offered in Evidence with 


but one, the Court has directed, that it 
ſhould be ſent out to have the other added im- 
mediately; and has hen received it as Evi- 
dence, | 

And that by the Indemnification Act“ the 
Vorers, though at the Time they neglected 


to 


6 


bring their Objections Jo that 
they may be diſcuſſed under 

the Form of an A. peal 10 
Seſſion. Accordingly, in- 
ftead of taking the Opinion 
of the Court on the Evie 
dence Heard below, as in 
a proper Appeal, and en 
that only, all Evidence 
on either Side is open to te 
given; without Diſtinct ion 
ewhether it Was, or might 
have been, given before the 
Juſtices who made the Or- 
der or not. 

(a) The Att in Queſtion 
(o which ſimilar onrs paſs 
aunuuliy or at fpurt Inter- 
vals) is thus worded: 


6% And whereas the 
Appointments of divers 


Cierks of ihe Peace, Town 
Clerks, aud other public 
Oihcers, and the Admiſ- 
ſions ot divers Members 


of Cides, Corporations and 


Borou 6 {oavns, or the EN. 
tries of ſuch Admithoas in 
the Court Books, Rolls or 
Records of ſuch Cities, 
Ccrporations and Borough 
Towns, which, by ſeve- 


— — 


ral Acts of Parliament, 
are required to be Hamel, 
may not nave been pro- 
vided, or not duly famped, 
or where the ſame have 
been loſt or miſlaid, it 


ſhall and may be lawful 


to and for fuch Perſons on 


or before the 25th Day of 


December, 1775, to pro- 
vide, or cauſe to be pro- 
vided, Appointments and 
Admiſſions, or Entries of 
Admiitons, as atoreſaid, 


duly ſtamped; or in ſuch 


Caſes where ſuch Appoint- 
ments, Admiffions, or An- 
tries of Admiſhons as a- 
forcſaid, have been made 
or provided, but have not 
been duly Yamped, to pro- 
duce ſuch Appointments, 
AdmiſJions or Entries of Ad- 
miſſion, as aforeſaid, to the 
Commiilioners appointed 
to inſpect and manage the 
R-venues of the Stamp 
Duties, to be duly ſtamped; 
which ſuch Commiili- 
oners are hereby autho— 
rized, empowered and re- 
quired to duly ſtamp on 

| Payment 
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to enter their Admiſſion on Stamps, having 
done ſo within the Time limited in the Sta- 
tute were entitled to all Benefit and Ad- 
vantages accruing to them as Freemen, in the 
ſame Manner as if their Admiſſions had been 
ſtampt ab initio. 

The Counſel for the Petitioners admitted, 
that where a Stamp is required it authenti- 
cates and gives Validity retroſpe#1vely to 
Acts done before the Stamp was added, 
That therefore on a new Election the Bur- 
ge ſſes whoſe Admiſſions were entered on Stamps 
AFTER the laſt Poll might give ſuch Ad- 
miſſions in Evidence to ſhew their Right had 
accrued before the laſt Poll. But that as 
they were not poſſeſſed of this legal Evi- 
dence of their Right at the laſt Poll, the 


** 


Payment of the Duties firſt 


payable, or to have been 


paid, on ſuch Appoint- 
ments, Admiſſions, or En- 
tries of Admiſſions as afore- 
ſaid, without any Fine or 
Forteiture thereon; and 
ſuch Perſons, ſo providing 
Appointments, Admiſſions, 
or Zitries of Admillions as 
aforeſzid, duly ſtamped, 
or procuring tne ſame to 
be duly ſtamped iu Man- 
ner atoreſaid, are, and 
kal! be, hereby confirmed 
and qualified to act as 
Clerk of the Peace, Town 
Clerk, or other public Of- 
ficer, or Member or M-m- 
bers of luch Cities, Cor- 
porations, and Borough 
4 owns iclyetiiyely, to all 


* 


LIatents and Purpoſes, and 


ſhall and may hold and 
enjoy and execute ſuch of- 
fice or offices into which 
he or they has or have 
been elscted, notwith- 
ſanding bis or their Omiſ- 
ſion, or the Omiſſion of 
any of their Predeceſſors 
in ſuch Cities, Corpora- 
tions, or Borough Towns 
as aforeſaid ; and ſhall be 
indemnified and diſcharg- 
ed of and from all Inca- 
pacities, Diſabilities, For- 
feitures, Penalties, and 
Damages by reaſon of any 
{uch Omiſſion ; and none 
of his or their Acts ſhall 
be queſtioned or avoided 
by 1caſca of the ſame.” 


Commiltee, 


ADMISSION as FREEMEN. 


Committee, who were now trying whether 
they ought to have been hen admitted to 
vote, could not proceed on the Suppoſition 
of their having been at that Time poſſeſſed of 
ſuch Evidence, and muſt therefore conſider 
them as not having been then entitled to vote. 

That the Caſe of a ſecond Ejeiiment was 
not ſimilar: that being entirely a n:ww Cauſe, 


and like a ſecond Election; where the Parties, 


if they are become poſſeſſed of new Evi- 
dence may avail themſelves of it. That a 


new Trial was never granted in an Eject- 
ment becauſe a Deed which could not be 


produced on the firſt Trial, as not being 
ſtamped, had been ſtamped /ince the Trial. 
That in the Caſe put, of the Removal of a 


Pauper, the original Trial of the Cauſe as 


to the Party appealing, is in Truth, at the 
Seſſions; as the Pariſh is not till then heard; 
and that of Courſe the firſt Time ſuch bg. 


riſh is heard they may avail themſelves of r. 


ſuch legal Evidence, as they then poſſeſs. 
That the Cale is the ſame when a ſecond 
Stamp being neceſſary it is added before the 
Deed be given in Evidence. That thoſe 
Caſes did not apply: for the only Queſtion 
was, whether certain Votes received by the 
Mayor ought to have been ſo received by him: 
ſince if they ought not the Committee could 


not allow them as gal Votes at the laſt 
Election. 


The COMMITTEE RE TONY 
« That Perſons whoſe Admifione were 


ſtamped after their Votes were given were 
not to be allowed as legal Voters.” 


To another Claſs of Voters the Objec- 
tion was that they fell within the Diſqua- 
lificattion 


3 Dougl. p. 215. 


5.215 


15 


% 2 — n p ok ys Paper 
— 7 Dr 
2 3K N y 1 


nts RS 2 — IR —— 22 


— r 
2 2 rr 
GG IRE Z Bow 
* —_ = W 12 7 
P HRS a-. 


— - ELIF T rr r 
2 — — 2 2 - - e 2 
* EEE WP Go II 9 
— bd Sis LOAD hae Th IC 
0 * S — e 3 
LA. a4 8 25 * — 


p. 217. 


p. 218. 


3 C. III. c. 15. 


$1, 


 ApmissS10N as FREEMEN, 


lification of the Statute called the Durbam 
1 

The Counſel for the Petitioners contended, 
that the Admiſſion meant by the Statute is 
Admiſſion on Stamps, That till ſuch Ad- 
miſſion on Stamps the Party is to be conſi- 
dered as having only an inchoate Right to 
his Freedom : and that as the Titles by Birth, 
Marriage, or Servitude are the only inchoate 
Rights excepted out of the d:{qualifying 
Clauſe, Perſons entitled by any other, as 
Preſentment or Election, are within the Diſ- 


qualification. 


T hey ſaid, that at leaſt the Words are ca- 


fable of this Interpretation. 


That there 


could be no In convenience and would be 
many Advantages from ſo conſtruing them. 


* /n the Durham A 
the N orls are, 

© No Perſon whatſc. 
ever claim.ng as a Free- 
mau tO Tvfe at any Elec- 


tion of Members to ſerve 
an Parliament for any City 


or Town, Port or Borough 
in England, Waies, and 
the Town of Herwich upon 
Tweed, where inch Veoter's 
Eight of vOlNng is as Aa 
Freeman only, hall be ad- 


mit ed to give his Vote at 


ſuch Election, unlefs ſuch 
Zerſon fpall have been Ab- 
MITTED 7% the Freedum 
of {ſuch City, Town, or 
Borcuph mud ce Calendar 
Mouths BisO0RE the fi ſt 
Day of ſuch Eledion: 
and if any Perſon ſhall 
pretuue to give Lis Vote 


as a Freeman at any Elec- 
tion ot Members to ſerve 
in Parliament, contrary to 
the true Intent and Mean. 
ing of this Act, be ſhall, 
for every ſuch Offence, 
torfeit and pay the Sum 
of one hundied Pounds to 
him, her, or them, who 
ſha!] inform or ſue for the 
fame; and the Vote given 
by fuch Perſon ſhall be 
coid end of no Ed. 

„ Provided always, that 
nothing herein contained 
ſhall extend or be con- 
llirued to extend to any 
Perſon entitled to his Free- 
com by Eirtn, Nariiage, | 
Cr dervitude, according to 
the cuſtom or Ul-ge 91 
{nh City, Town, Port or 
Borcugh.““ 

That 
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That Perſons choſen Burgeſſes have it in 

their Power to complete their Right by de- 
manding to be admitted on Stamps as ſoon 

as choſen. That in making the Stamp Laws 

the Legiſlature had two Purpoſes: one to 

increaſe the Revenue; and the other that 

the ſtamped Inſtruments might be authentic 
Documents. | 

That both theſe Ends would in a great 
Meaſure be fruſtrated, as to the Admiſſion to 
the Freedom of a Borough, if it were holden 
that a Man may be a complete Burgeſs with- 
out any ſtamped Admiſſion, and that it is 
ſufficient if he procure ſuch Admiſſion, the 
Inſtant before it becomes neceſſary for him 
to produce it as Evidence of his Right. 

That if the Law were to be thus under- 
derſtood, Burgeſſes would never think of 
having ſtamped Admiffions, unleſs they 
ſhould find them neceſſary for a ſudden Oc- 
caſion; ſo that many would die without ever 
having been admitted on Stamp, the Reve- 
nue would be defrauded, and the legal Evi- 
dence of ſuch Perſons having been Freemen 
would be loſt. 


On the Part of the Sitting Member It was p. 219. 
anſwered, 

That when a Burgeſs is elected or 1 
and then ſworn in, his Right is complete. 

That the ſwearing in is the Admiſſion meant 

by the Statute. That if the Doctrine of the 
Counſel for the Petitioners were true, it would 
follow that before the Stamp Acts there had 
never been a complete Right of Freedom to 
a Borough. That from the Words of the laſt 
Stamp Act it was plain that the Admiſſion was 
conſidered as diſtinct from the Entry upon 
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p- 221. 
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Stamps and previous to it: the Words being 
* for every Skin, Sc. on which ſhall be en- 
groſſed, Sc. in the Court Book, Roll, or 


Record, of any Corporation or Company 


any Entry, Minute, or Memorandum of 
any Admiſſion into any Corporation or Com- 
pany the Sum of two Shillings.? 

The COMMIT TEE Relolved 

« Thar it is not neceſſary, by the Statute 
of 2 Geo III. for Freemen, whoſe Right, in 
every other Reſpett, is complete a Year betore 
an Election, io have their Admiffions entered 
on Stamps tw-Ive Calendar Months before, 
in order to quahfy them to vote at ſuch 
Election.“ 5 

There was anther Claſs of Voters whoſe 
Names and Deicriprion in the Corporation 
Book and in the Poll agreed: but the Coun- 
ſel tor the Petitioners contended that as there 
were ſuch Numbers of Perſons of the ſame 
N «me iu Wales, and as the Agents for the 
Pelitigner were not ſuffered to inquire into 
the Identity of thoſe Votes at the Poll, it was 
now the Bulinels of the Counſel for the $ Siuing 
Member to prove their Identity. 

The COMMITTEE relolved, „That as to 


this Clalis of Voters the 5 of diſpioving 


3 Dover. 197. 


the /dentity lay on the Petitioners.” 


3d. Copy of Preſentments. 


In the fame Caſe, of Cardigan, the Town- 
Clerk of Cardigan, being ſworn, produced 


the Council Book in which was an Entty (ſer 


forth verb41im in the Report of the Cale 
dated at a Common Council of the Town and 
Libcrtics, iſt C. 1739, and ordering the 

I then 


Coyy of PRtEsENTMENTS. 


then Town-Clerk to inſp-&t the Rolls, Sc. 
and to make out a new ſuit-Roll, jor the 
better Kno whedge and Ditcov-ry of Bur- 
geſſes for the Tire to come, and thereby to 


prevent any future Impoſition on the ( orpo- | 


ration by perſonating Burgeſſes or otherwiſe, 
In the ſame Book the Lift vpon which 
the Queſtion in point of Evidence aroſe was 
written; dated 1741, and entituled, A 
Lift of the Burgefles of this Town of Car- 
digan, in the Year 1741, alphabetically made, 
and herein entered, in purſuance of an Or- 
der made for that Purpoſc by the Mayor and 
Council upon Monday the firſt Day of Oftto- 
ber, 1730. 
The Liſt contained 1289 Names: but 
only between 60 and 70 of the Vorers for 
the Sitting Member, reſted the Evidence of 
their Right upon it. It was not ſigned by 


al y One. 


Pe 193+ 


Wirneſſes were called on each Side, to 


eſtabliſh and impeach the C: edit and Au- 
thority of the Litt. 

The Counſe! for the Petitioners contended 
that from the Account given of the Lit in 
the Council book it could not pf bly be re- 
ceived as Fouirence: that it was bot Wit en 
in purſuance ot the Order of Council; to ty 
that Order it ought to hv: been made gur 
by the Town (Clerk “. 1b it reiened 10 
no Record or Corp. ation Bu k That it 
contains Nm mes of P-ifons p:.oved not to be 
BuiceTes, Thzitit ec hbcdit will be une 
not pal give a HUN Dell tion tO - 
gvith Perions of the ſeine Name. Tha 
for Inſtance, veer D. there were no le og 
than 19 Vavi a Thomas's; under E. 9 Ev 
4 Jon. FH 3 


Po 200. 


N 
Mutherſell, 
St:a. 93. 


5 P. 201. 
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Copy of PRESENTMENTS. 


Jones's; and 8 or 10 Evan Griffiths's. That 
there was no Diſcrimination of any, except 
from their Places of Abode, and with regard 
to many, not even this mentioned. That the 
Bock was not a Corporation Book; the Liſt 
not authenticated by any Subſcription z and 
never was relied cn at any Election. 
That the Admiſſion of ſuch a looſe Lift of 
Names as Evidence of the Rights of Bur- 
geſſes would tend to overthrow one of the 
Purpoſes of the Stamp Laws; which was, to 
eſtabliſh regular authentic Documents, or an 
authorized Repoſitory, as the only Way of 
ROWS againſt Fraud in Queſtions concern- 
0g Perſons claiming corporate Franchiſes. 
That hitherto it had always been underſtood 
that ſince thoſe Laws were enacted, the only 
Way or Method by which a Man ought to 
be allowed to prove himſelf a Member was, 
to produce a flamped Docket of his Admiſſion 
if made free before 1765, or a hamped Entry 
of ſuch Admiſſion, if after that Year. IJ hat 
the only Exceptions to this Rule were either 
when it appeared that the Claimant had been 
once poſſeſſed of ſuch fFamped Document, but 
that it had been deſtroyed or loſt, without 
any Fault of his; or when having been en- 
titled to this Evidence of his Admiſſion he 
had been refuſed it by the Fault of another. 
The Counſel for the Sitting Member S re- 
marked, that the CoMMITTEE would lay out 
of the Queſtion any Obſervations that had 
been made on the Contents of the Liſts ſince 
it was irregular and improper to enter into 
ſuch Remarks before the Court had deter- 


mined whether it ſhould or ſhould not be 
read as Evidence, 
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Copy of PRESENTMENTS, 


That although the Liſt does not, in Words, 
refer to any Preſentments or Books from 
which it was taken, yet it can not be doubted 
that it was made in conſequence of the Order 
of OF. 1729, and it has been admitted by 
one of the Witneſſes that it was copied from 
Preſentments, It was made, therefore by 
Order of the governing Part of the Corpo- 
ration: and though not written by the Hand 
of the Tawn Clerk, the Preſentments from 
whence it was taken muſt have been furniſh- 
ed by him. Hence the Witneſs who gives 


this Account of the Liſt muſt be conſidered 


as having been truſted and employed by his 
Uncle; and by the Maxim of Law it becomes 
thus the Act of the Uncle, who was the pro- 
per Officer. 


The Witneſs indeed had ſaid, that it was 
written to ſerve the purpoſe of an hlection; 


and that the Names of Perſons, not Bur- 


geſſes, were inſerted. But at the ſame Time 
he owned himſelf principally concerned in 
preparing it. And no Credit can be given to 
one who comes to prove Criminality in a 
Tranſaction in which he was himſelf a prin— 
cipal Actor. 

That the Liſt in Queſtion is to be conſi- 
dered therefore as a Copy of the Preſentments : 
and as they are loſt, it is now the beſt Evidence 


of the Rights of the Perſons whoſe Names 


are contained in it. Thar it ought, there- 
fore, to be admitted to be read as ſuch. 

© When a RECORD is loſt, a Cory of it may 
be read, without ſwearing it to be a true Copy: 

for the Record is in the Cuſtody of the LAW, and 
not of the Party; and therefore, if loft, there 
ought to be no injury to the Party's private Right: 
C 3 and 


21 
p- 203. 
p. 204. 
Gilb. L. of 


Ev. 22, 23. 27. 
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Copy of PRYSHNTMIN ITS. 


and conſequs at, if ioft be Copy mu be 
admitted; Wilhcui ſwearing any Examination 
coneruing it « fince there is nothirg uiib which 
toe eh can be compared, and therefore it muſt 
be f, ſumed 17 Wit haui Examination.” 

They ar Jed, thar if, after all, there ſhould 
be 2 Douvr, wha he T iliis Liſt amounts to le- 
gal“ videnr- of that which is tered to prove, 
the Conmitlcee will opt a Rulc which is 
reaſoravie ard Jutt in 1iſ-If, and was laid 
dawn by Lord rlarpwicke in a Corpera- 
tion Cau ce * that came on before bim; that 
where there are ety Doubts concerning the 
Evidence, the Court cught to hear it, and 
judge Ot lis T Relevaricy afterward. 

In the Reply, the Cuunici for the Peti- 


tioners obſerve, that on the o:her Side they 


ſecmed bie ro reſt their Ohjections, to the 
Ac milioQilty Gt rhe Liſt as Evidence, on the 
Groun that the Tefi:mus.y of the Witneis was 


not to be believed: but that the Witneſs had 


ſaid noihing inconſiſtent or unbecoming a 
Man of Character and Veracity. T hat there 
was no 1 urpitude in the ſhure which he, then 
a young Man of nineteen, had taken, by the 
Directions of his Uncle, in preparing the 
Liſt: fince it was not his Province to enquire 


into the intended Uſe. 


& Rex v. Bray, 


1 Lud. 385. 
and again 3 7, 
where he quotes 
it from Hardw, 
Rep. 359. 

v. a ſo li Luv. 
389, & Note 


419, 411. 


That in order to intitle the Counſel for 
the Sitting Member to confider the Liſt as a 
Copy of legal Documents which had been loſt, 


da 


—— 


* This ſeems the Caſe of the Mayor f Tintagel & cited 
in the Law of Niſi Prius, and referred to in the Places in 
the Marg in. 

+ Dave not the Tino of the Argument here require 
TEE 6f e or © Admiibility“ rather than Re- 
l-vancy ? 


they 


Corey of PRESENTMENTS. 


they oveht to prove that ſueh Documents 
once exiſted. That this had nt been done. 
That it dic not follow becauſe there is a 
Chaſm during a certain Period, in the Books 
of the Borough, that there once exiſted Books 
correſponding to that Period: and that though 
the Witness b ad laid that the L'ſt was taken 


from Preſentments, it had not been ſhewn 


that the Perſons named in thoſe Preſentments 
had been enrolled en the Leet Books as {worn 
and admilled, | 

The COMMITTEE, after clearing the Court, 
_ deliberated among themſclvts, and reſolved, 


«© That the LisT of 1741, as entered in p. 206. 


the Council Book, was N Or admiſſiole as 
Evidence.“ 


4th Cop Y of RATES. 


27 


In the Caſe of Dorcheſter, rhe Counſel for 1 Dove. p- 557. 


the Sitting Members called one of the Over- 
fſeers of the Poor for Dorcbeſter, who offered 
to produce the Pariſh Books, in which the 
Rates had been entered for ſeveral Years to- 
gether, with the Monty collected. 

To this it was objected, That the original 
Rates were better Evidence: and ſince they 


might be procured, the Best ought not to be 
received. 


On the other Hand it was ſaid, that all the 


Pariſh Officers had been ſerved with Notice to 


product the original Rates, hut that it appeared 
thoſe Originals could not be found; and this 

was nothing extraordinary, as the Rates are 

generally made on detached Pieces of Paper, 
and for the moſt part, loſt or deſtroyed after 

they have been tranicribed into a Book. 

4 he COMMITTEE 0ver-ruled the Oljection. 

C 4 
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To correct the Por L. 


CHAPTER 11. 


EVIDENCE io corrtcr former exthenticeted 


See poſt as to In- 
tereſted Wit- 


neſſes. 


1 Lud. 323. 


EVIDENCE in WRITING, 


iſt, To correct a Fatt apparent on the Poll-Book. 


The Caſe where the Queſtion of Evidence 
concerning a Fact apparent on the Poll- Book 
came moſt fully under Diſcuſſion is the Caſe 


now to be ſtated: where however it went 


not to parol Evidence againſt the Poll, but 
to Evidence of the Cheque Clerk; while on 
the other Hand it extended, not to any collo- 
teral Point or Circumſtance affecting the right 
of * but directly to the Vote or Poll 
itſel | 

This was in the Caſe of the Bedfordſhire 
Election. 
The Petition ſtated tha at the Ele#ion for 
Bedfordſhire, the Candidates being the Peti- 


tioners, Lord Mulgrave, the Earl of Upper 


Oſſory, and Mr. St. Jobn, the Sitting Mem- 


ber, the Votes of two Perſons who had voted 


for the Petitioners, had been entered in the 
PoLL Book as given to the two other Can- 
didates; and the Vote of a Third who had 
voted ſingly for the Petitioner was not entered 
at all in the Poll Bork. 

That the Miſtake concerning the Vote of 
William Lugſden, one of the two firſt, was 
diſcovered before the Cloſe of the Poll; and 
Application made to the Sheriff to correct i it, 

2 — and 


To cokR Re the Pol I. 


and Evidence offered to him for that Purpoſe, 
which he refuſed to receive. 

The Petition concluded generally, com- 
plaining of a falſe Return; and that the Pe- 
tilioner ought to have been returned; and 


praying, that the Return mi 


accordingly, | 


When the Cauſe came on before the Cou- 
MITTEE the Petition being read, the Counſel 
for the Petitioner opened their Caſe. 


They inſiſted chiefly 


on the Circumſtances 


alleged with regard to Lugſden, and proceeded 
to call the Evidence in ſupport of them“. 


* 


r 


The 


* By the Statute of Wil- 
liam it is enaded, ** That 
in Caſe a Poll ſhall be re- 
quired at a County Election, 
the Sheriff, or in his Abs 
ſence the Under Sheriff, 
with ſuch others as ſhall be 
deputed by him, ſhall 
forthwith there proceed 
to zake the ſaid Poll, in ſome 
open or public Place or 
Places, by the ſame Sher, F, 
or his Under Sheriff as a- 
foreſaid, in his Abſence, 
or others as aforeſaid, ap- 
pointed for the taking 
thereof. And, for the more 
due and orderly Proceed- 
ing in the ſaid Poll, the ſa:d 
Sheriff, or, in his Abſence, 
his Under Sheriff, or ſuch 
as he ſhall depute, ſhall 
appoint ſuch Number of 
Clerks as to him ſhall 
ſeem meet and convenient 


for taking thereof: which 
Clerks ſhall all tate the 
ſaid Poll in the Preſence 
of the ſaid Sheriff, or his 
Under Sheriff, or ſuch as 
he ſhall depute. And be- 
fore they begin to rate the 
ſaid Poll, every Clerk fo 
appointed ſhall, by the 


ght be amended 


25 


p. 327. 


1 Lu p. 408. in 
note. 


ſaid Sheriff, or his Under 


Sheriff as aforeſaid, be 


ſworn truly and indiffe- 


rently to tale the ſame 
Poll, and to ſet down the 
Names of each Freeholder, 
and the Place of his Free- 
hold, and for whom he 
ſhall poll; and to poll no 
Freeholder who is not 
ſworn, if ſo required by 
the Candidates, or any of 
them; (Which Oath of the 
ſaid Clerks the ſaid She- 
riff or ſuch as he {hall de- 
pute, are empowered to 

admi- 
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To CORRECT the Pol I. 


The Poll Book of the Hundred of Stoddon 
was read, in which it appeare.!, that Wit. 
liam Lugſden had voted tor Lord Oſſery and 
St. Fobn; after which they called Lord Ong- 
ley's Cheque Clerk for that FElundred, in 
order to prove the Miflake of the avove 
Enrry. 

Hereupon, the Counſel for the Sirting 
Member took an Objection to the Compe- 
teucy of this Evidence. 

Taney contented that an Enquiry into the 
State of any Yate in the Pol! is an Enquiry 
into tne Merits of the Eledtion: that there- 
fore any Evidence to this Effect mult be im- 
proper on a Queſtion on the Return only. 

That the Diſtinction eſtabliſhed by many 
Caſes in the Journals, between the Merits of 
an Election and the Return is this: Queſtions 
upon the Return only are thoſe which depend 
entirely upon Circumſtances extrinſic to the 
Poll or State of the Votes; and where the 
Matter of the Petition is confjlent with the 
Poll as it ſtands, but alleges the Return to 
be bad tor ſomething collateral to it: but 
that to examine into the Votes is, in all 


—_—_—— 


—— 


— 


adminiſter:) and the He- 


or 10 his Abſence, the 
Under Sheriff as aforcſaid, 
fail appoint tor each Cane 
Gidate ſuch one Perion as 
ſhall be nominated to him 
by each, io be [n/pefors 
ot every Clerk who all 
be appointed tor tabing che 
alt 

And this Proviſion is 
enforced by angtier Sta- 


tute; which requires a 
certain Number of Boothe 
to be erected for taking 
the Poll at the Election: 


And the Sheriff, or in his 


A;ſcrice (as before) Hall 
allow a Check- BoOK for 
every Poll-Book for each 
Candidate; to be kept by 
their ee Inſpectors 
at CeVey Place where the . 


Pol ſhail be taken, 
Caſes 


To connect the Poll. 27 


Caſes entering __ the Merits of the Elec- 
tion, 

But, (and which is the Point which con- P. 329. 
cerns the O ject of this Treatiſe) ſuppoſing 
it competent to the Commiltce to enter upon 

the Queſtion, ſtill, that the particular Cir- 
cunſtinces of the Caſe afforded a ſtrong 
Argument againſt their receiving the Evi- 
dence, 

For that the Poll Book, which is the In- 
ſtrument whence the Sheriff derives the In- 
formation neceſſary to moke bis Return, is 
the Declaration of an Officer upon Oath, to 
another under the ſame Santflion: that there is 
a ſtrong irgal Preſump!icn tnat ſuch Acts are 

valid: and they wvgnt not to be ſhaken till b. 33% 
after good Cauſe is thewn to weaken this 
Pretumprion. 

That when the whole Caſe is gone into 
upon the Merits there would be a proper Op- 
portunity vt doing this: bur that in the firſt. 
Inſtance the Commuttee, who were, they ſaid, 
to det rmine then extrinſically upon the Va- 
lidity of an official Act, thould incline to 
ſupport one made under the Solemnitics of 
the Law. 

That for this Reaſon the Evidence offered 
could not then be ſufficient to ſet aſide the 
Return : ſince it contradidted the Poll:, and 

could be no more tran Oath againſt Oath; 
the Aſſertion of a Stranger againſt that of an 
1 1 85 

That there were many Authorities on the Caſe of Rutland 

Journals entoreing this Doctrine: that in the 1 e 
Caſe of Rutland, one Samuel Freeman being 463. 
offered to prove Perſons voting on the Sitting 
Member's Behalt who were entered on the 

Sherift''s 
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1 Lv p. p · 
331 


Cofe of Bed- 
fordfhire, 

Ano 191g. 

xviii Joux. 
224. 


este of Sevth- 
Wark, 1735. 
XXil Journ. 
554. 


Cofe of Ox ford- 
fire, 1755. 

XX Vil Journ, 
285. 

1 Lud. p. 332. 


To coRRECT e Por I. 


Sheriff's Poll to have polled for the Petitioner, 
the Queſtion being put, that Samuel Freeman 
be admitted to prove his voting, (contrary 
to the Poll then taken by the Sheriff), 1t 
paſſed in the Negative. 

That if it ſhould be urged this Caſe might 


have proceeded upon any peculiar Otjec- 


tion to the Evidence of the Voter himſelf, the 
Caſe of Bedfordſhire in 1715, will ſhew the 
true Ground of the Deciſion: for there, a 
Witneſs being called to prove that one Vil- 
liam Reynoid voted contrary to what appeared 
by the Sheriff's Poll; this being objected ro 


by the Petitioner's Counſel, and both Parties 


being heard upon the Queſtion rhat the Coun- 
ſel be admitted to examine Edward Kemp to 
prove that Villiam Reynold voted otherwiſe 
than he was ſet down in the Sheriff's Poll; it 
paſſed in the Negative. 

In the Caſe of Southwark, in 1735, the 
ſame Thing was attempted, the Point ag in 
argued, the two foregoing Caſes referred to, 
and the Houſe paſſed the like Reſolution. 

That in the Caſe of Oxfordſhire in 1755, 
the Counſel for Lord Henman and Sir James 
 Daſhwoed, in order to rectify a Miſtake in an 
Entry ou the Pell in the Deſcription of the 
Freehold for which a Vote had been given for 
one of them, offered to produce one of the 
Check Books kept by their Inſpe tor, together 
with the parel Evidence of ſeveral Perſons 
Jreſ-nt at the Time when the Voter polled. 
The Counſel on the other Side objefted to the 
Admiſſion of Evidence to contradict the She— 
riſt's Poll. The Point was fully argued: 
and upon putting the Dueſiicn that the Coun- 
{c] be admitted to produce the above Evi- 

dence 


To correct the PoLL. 


dence to prove that the Freehold lay in a dif- 
ferent Place from that which is entered in 
the original Poll Book, and was in a dif- 


ferent Occupation; it paſſed | in the Nega- 


tive. 


That the above Authorities are all much 


more than in Point, as they were all on the 
Merits. That they ſhew a long eſtabliſhed 
Uſage in the Proceedings of the Houſe to 
give implicit Credit to the Entries on a She- 
riff Poll. 
That if it be ſaid the Petition, referted to 
the Committee, alleges the Return to bt founded 


on a palpable Miſtake in the Poll, even ad. b. 333. 


mitting it, this is not the Time to correct the 
Miſtake. 

That the Committee mult, conformably to 
the Uſage, give Credit to the Poll in the rt 
Inſtance, It muſt be prefumed, that the 
Miſtake, if it exiſted, was either 20 pointed 
out to the Sheriff, or not in proper Time, or 
that the Sheriff on Enquiry believed his Poll 
to be true. And that therefore the Com- 
mittee muſt conſider the Queſtion, as if the 


Sheriff had never heard of the Miſtake till 


the Petition was preſented, 

That it was a Rule of Law that a Deed or 
leg al Infirument is not to be contradicted by 
. Evidence: and that although a Poll- 
Book can not in the Language of the Law be 
called a Record, yet in the Proceedings of 


the Houſe it is ſo conſidered. That there- 


fore they object to the Evidence as inad miſſi- 


35 — 


* The two firſt of theſe Grounds do not ſeem very agree- 
abe to the Allegations of the Petition: | but they Were ne- 
ay to the Argument. | 
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To coRREET De Polt. 


ble, not b*cauſe it may not be 8 8 but 
becauſe it is not competent. 

That in al! Courts of Juſtice it is a Rule 
of Evidence (or a Principle by which the Ad- 
miſſion of Evidence is regulated) to avoid 
Perjury as much as poflibie: but that the 
Point for which the Pelitiener contends, coun- 
teratis this Rule: as the Admiſſion of Evidence 
would cpen a great Inl-t to Perjury: [and 
would admit Teſtimony of Wirneſſes after 
the Event who were very differently circum- 
{tanced while the Poll was depending, ON an 
equal Foot} *®, For by the S:atutes the Clerks 
allowed to the ſcvcral Candidates are not 
ſworn, but thoſe of the Sheriff are: yet 
theje it will be lawful, if this conſtruction 
concerning the Admiſſibility of Evidence 
prevails, at any Time to bring forward in 
order to ſwear down the Poll. 

It was argued by the Counſel for the Peti- 
tioners that the Committee were bound to receive 
the Evidence offered in ſupport of the Peti— 
tion. That the object of it was to amend a 
Return according to the Truth of the Fact, 
and to do that which the Sheriff ought to 
have done. It is his Duty to return that 
Candidate for whom he has received the Ma- 
Jority of Votes: and the Tenancy of this 
Evidence is to ſhew, that the Majority fo 
received, was for the Petitioner. 

That the Queſtion is confined ſolely to 
the Return, and dees not interfere with the 
Merits of the Election. That fuch Diſtinc- 
tion is eftabliſked by ſeveral Precedents in 


_ —— 
— — — 2 


* The Words betænten 0 are additional as illuſtrative: 
but they are uiriuaily included in the Statement. 
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the Jovn RNALS, in which the Returning Offi- Clcbeſter, Anne 
17 1. 

cers having returned the Members contrary iv Journ. 

to the Numbers which they had received 9, 99: 
Denbigh ſhire, 

upon the Pall, the Houle proceeded upon 


ibid. 90. 92. 
the Queſtion of the Return firſt, and ſe pa- Cangerland, 


rately; and afterward directed that to be 1720 JounN, 
amended, without entering upon the Merits $3: 89. 407. 
of the Eisen. which they reſerved for a 

ſobte quent! Petition. 

hat the uniform Practice of the House 1 LuD. P. 336. 
is conforwmable to theſe Caſes. That it is 
tounded on Diſtinction like that well known 
to the Law. between Actions poſſeſſery and 
Actions of mere Right: as in caſe of Diſſeiſin 
and the unlawful Poſſeſſin held upward of 
twenty Years : in the mere poſteffery Action 
of Ejectiens, the Diſſrciſur would be entitled 
to hold againit the 11ghtiul Owner, though 
in a higher Form of Action he would be diſ- 
roſſeſed. | ; 

Tnat in like Manner the Petition proceeds 
vpn the Claim of the preſent Pcritioner, on 
the Return, to the preſent Foffeſſion of the 
Seat; witnour entering upon the Merits of 
the Eledtian, by which "the future Right to a 
Scat will be determined, 

That to argue that the Petition proceeds 
upon the Merits of ihe Election is to con— 
found the Election with the Poll, and the Poll p. 337. 
with the Poll-Book, That Polls were taken 
before Writing was common, and before She- 
rigs could write; and that pelizng means no 
more thin numbering the Voters whoſe Num- 
bers could not be alcertained upon the View, 

That the Point contended for is that the Re- 
turn is falle, b-cauſe contrary to the real 
Foll. That the Petitioner docs not recur to 
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p. 338. 


To coRRECT the POLL. 


Juſtice to obtain whet ought to have been 
done; but to obtain the Effect of what is 


done. 


That a Majority on the Poll Jerermiines 
the Return; and that ſuch Majority was in 
this Caſe for the Petitioner. 

That if the Committee ſhould reject the 
Evidence of this Fact they would defeat the 
End of their Inſtitution: it being the Foun- 
dation of the Petition, and they ſworn well 


and truly lo try the Mater of it“. 
That indeed the Object ion had been ſaid 


to be well ſupported by eſtabliſhed Rules of 
Evidence nd the Precedents of the Houle. 
The Queſtion is, Whether the Enquiry is to 
be ſtopped in limine by the Clerk of the Poll's 
Book. That the Objection has the Ap- 
pearance of a Demurrer to Evidence in which 
the Facts are always admitted. But if it 
be admitted the Poll- Boo is falſe, will the 
Commiltee hear no Evidence to contradict it? 
If the Poll- Book were to have the Weight 


imputed to it, by the Counſel for the Sitting 
Member, it would put the Return in the 
power of the Sheriff *s Clerks, But the Law 


* With reſped? to this conſcientiouſly as auell as le- 
Argument it is juſtly ojerved gally, according to the ti ue 


by the Reporter that this Couflruttion of the Oath : 


Argument - 11 Effect a Pe- 


titio Principii: for it aſe 


Sumes Ibu the Matter of 
the Petition is ſuch as they 
can legally conf der: if it be 
at, they try it to the utmoſt 
which" the Caſe admits by 
refuſing to hear the Ewi- 
dence : and 10 do this would 
be to diſcharge their Duty 


in the ſame Manner as Ju- 
ries when ſworn to try the 
Iſſue, ly confider them- 
ſetwes as diſcharged of their 
Duty when ſatisfied by In- 


formation from the Tudge 


that they has E nothin ig 10 
47. — 8e pot as to admit- 
ting Evidence of a defec- 
tive petition, 


does 


EX. 
4 oy 
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does not place ſuch implicit Faith in an Oath 
of Office: The Oath under which a Sheriff 
performs his Office is certainly as ſtrong, yet 
his Acts may at all Times be examined in 
the Courts of Law. An Inquiſition of Office, 
formed upon the Oaths of a Jury may be 
traverſed: yet this too is a judicial Record of 
much higher Authority than the Clerk of 
the P_II's Book. 3 
In the Caſe of the Dutcheſs of King ſton Caſe of the 
even the re.o:ded Judgment of a Court of Kinga, 
Juſtice was ſubjected to Examination by p- 339. 
Evidence and {ct aſide. 
That the Argument again't parol Evidence 
is not applicable in this Cale: It is jult that 
a Man ſhould not be allowed to 7mpeach a 
Contract to which he has ſet his Hand and 
Seal | and has conſequentiy done all he could 
to give it Credit] but this Rule is perſonal to 
the Parties. Even ſuppoſing the Poll- Boo 
to have an Authority equal to a Deed the Pe- 
litioner is no Party to it: and it cannot ſo 
affect bim; the Judgment in the Dutcheſs of 
King ſton's Caſe would have been concluſive 
between the Parites; but not in a Caſe ariſing 
diverſo intuitu; as in the Caſe before the Com- 
mittee on which third Perſons diſpute. 
That it is not denied the Evidence of the 
Poll Book is primd facie, valid; but this is 
very different from being concluſive, The 
Diſtruſt of the Poll Clerks entertained by the 
Legiſlature is manifeſt, ſince after ſwearing 
them and allowing an Inſpector, a Check Clerk 
is directed. Now it could not be ſuppoſed p. 340. 
that the Check Clerks are allowed by the ge f. 7 & 
A 8 | „III. . 25. 
Law merely to inform the Candidates; for to 5 ;: 18 C0. 
that the Inſpectors were competent before; .. 
” but 
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Fuulkner's C aſe, 
1 Saund. 249 


Hockenbull's 
Ca'e. 


| Comb. 73. 


3 Mod. 167. 


R. v. Atkinſon. 


3 Siderfin, 225. 


E dioawes and 
Lo ins. Dov G6. 
Rep 301. 


1 LuDb. P. 342 · 


To CORRECT the POLL. 


but it muſt have been intended to make uſe 

of their Bocks in order to check and corret# 
the Miſtakes of the Poll Book. 

That the Doctrine of Amendments at Com- 
mon Law affords a ſtrong Argument in ſup- 
port of the Petitioner : the Proceedings, 
which are ore tenus, being taken down in 
Writing by the Clerks of the Court became 
the Records of the Court; yet they might 
be amended on Evidence of their being miſ- 
taken, And in modern Times the Courts 
allow of the ſame Amendments of their 
Records, on receiving proper Evidence of 
an Error in them, 

As where the Court allowed an Inditi ment 
to be amended in an Error in the Caption: as 
was afterwards allowed; and lately in a Caſe in 
the Court of King's Bench, in which all the 
preceding Caſes were conlidered. 

So a Miſtake in the Coroner's Inqueſt was 
allowed to be amended; and in anncher Caſe 
a Record was allowed ro be amended even 
after Error brought, according to the Judge's 
Notes of the Trial. 

Thar if the Reaſon of the Thing and the 
Precedents in Weſtminiter Hall mould incline 

the Commuttee io receive the Evidence, they 
would not pay much Regard to the Catcs 
cited from the Journals, For that what the 
Law is upon this Subject may be learnt with 
much more Certain in the Deciſions of the 
Judges than in the crude Reſolutions of the 
to: mer Judicature of Election; the Caprice of 


whole Opinions the Houle itfelt thought it 


neceflary to prevent, by aboliſhing its own 
Juritdiction, That it is true, in point of 
Practice, the Journals being the only Depo- 

| | 1 ſit 


To corREcT {be Pol L. 


ſit of the Proceedings of the Houſe muſt have 


much Weight in all Queſtions there relative 
to the Modes of Proceeding : but that with 


Reſpect to general Principles of Law the Re ſo- 


lutions on the Journals have not ſo much as the 
Authority of Precedents; on Account of their 
Uncertainty and Contrariery. But that even 
if this Deſcription were not applicable to the 
caſes on the Journals, thoſe cited for the Sitting 
Member did not eſtabliſh the Points for which 
they were adduced: the Caſes of Rutland and 


Bedfordſhire having happened before Check 


Books; and that of Southwark being a Bo- 


rough Elections whereas Check Books are di- 


rected in Counties only; beſides being before 


the Statute. 
T hat perhaps the beſt Anſwer that can be 


given to the Oxforaſhire Reſolution is, that 


the whole of the Election was diſputed with 
a Party Violence which did not allow much 


Room for Reaſon or Juſtice. But if it were 


not fo, Reſolutions directly contrary have 
paſſed. In the Gloucefterſoire Committee, 
after the genera] Election of 1780, the ſame 
Queſtion aroſe, and the Committee received 
the Evidence in Contradiction to the Pall. 

The Counſel for the Sitting Member ob- 
ſerved in Reply, 


That the Oath whereby the Committee were 


bound to zry the Matter of the Petition did 
not oblige them to make an Enquiry con— 
trary to Law, or receive illegal Evidence. 

That the Anſwer to this Argument was 


p· 343- 


founded on a Miſconception of it; as if they r. 344+ 


had contended that the Book of the Poll Clerk 
was concluſive in a/l Caſes whereas it had 
Only been argued to be fo in a Queſtion of a 
1-2 Relurn 


35 
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7 347+ 


To coRRECT the POLL. 


Return when no particular Caſe is made out 


to impeach its Authority. Primd facie it is 


good. What Circumſtances are alleged to 
raiſe a Doubt of this? The Evidence of the 
Check Clerk. But before the Committee can 
receive this Evidence they ovght to be pre- 
viouſly convinced of ſomething wrong on the 
part of the Sheriff with regard to this Fact: 
as, that the ſuppoſed Miſtake was pointed 
out to him in proper Time; that the Truth 
was known to him; or that the Circum- 
ſtances bound him to enquire before the Cloſe 
of the Poll. 

That till the Committee ſhall be convinced 
of the Neceſſ iy of the Caſe, the Numbers 
are concluſively fixed by the Return. 

That acknowledging the Diſtinftion be- 
tween the Re/urn and the Merits, the Caſe 
does not come within it, That all the others 

turned on the Conduct of the Sheriff after 
the Cloſe of the Poll. 

In the Colchefter Caſe the Poll was argued 
to be concluſive Evidence, and the Determi- 
ration of the Committee and the Houſe was 
accordingly. That an Inqueſt of Office may 
indeed be traverſed : as otherwiſe the Party 
whoſe Right ſhould have been prejudiced by 
the Inqueſt would be precluded from con- 
teſting it with the Crown. 

That the Caſe of the Dutcheſs of King- 
ſion depended on the Fraud of the Tranſ- 
action. 

That the Caſe in Saunders would have 
been to the Purpoſe, if the Queſtion had been 
depending . the Sheriff previous to the 
Cloſe of the Poll: but that the Effect of the 
Amendment there was to /u:/tantiate the Re- 

2 cord, 


To CORRECT e POLL. 


cord, which had been made defective by the 
Miſtake of the Clerk; not to contradict or annul 
it. That the ſame might be ſaid of the Caſe 
of The King and Atkinſon. And that in Hoc- 
kenhull's Caſe the Error appeared intrinſically; 
and one Part of the Record was corrected by 
another, and not by any Thing foreign or 
collateral. 

That the Caſe in Siderſin made againſt 
thoſe who adduced it: ſince there the Coro- 
ner was directed to amend all but the Verdid 
that being the Declaration of Perſons on 
Oath. 


That the other Amendments were made to 


effectuate the Inſtruments; not to ſet them 
aſide. 

That the Principle upon which Amend- 
ments were made formerly in the Courts of 
Common Law was, that Miſtakes of the Of- 
ficer of the Court might be amended on tbe 
Spot; and before the Proceedings became 
Records. 


3 Comns. 
ch. 25. 


That parliamentary Precedents, however p. 349. 


ſlighted for the purpoſe of an Argument 
which yet called them in for its Support, 
muſt neceſſarily be admitted as Guides in 
parliamentary Proceedings: ſo long as not 


contradictory to themſclves or the Rules of 
| Juſtice: and that neither of thele Defects 


had been ſhewn in the Precedents adduced for 


not ſuffering the Evidence of the Poll Book 
to be ſuperſeded. 
The CouuirrEE having deliberated, the 


Counſel were called in and informed, That 


the Committee had reſolved, 
Mat the Counſel for the Petitioners might 
Proceed to call the Evipence offered.“ 
D 3 The 
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To coRRECT Ie Pol. 


The Counſel for the Petitioner proceeded 
accordingly in their Evidence *, 

On going into Evidence it appeared that 
the Check Books of both Parties agreed in 
entering the Vote of Lugſden for Ongley, and 
not for the Sitting Member for whom it was 
entered by the Poll Clerk. 

Two other Points appeared corroborative 
of this Proof : and concerning theſe Points 
the Counſel for the Petitioner, when they 
produced the Evidence, ſaid they were ſenſi- 
ble, that Evidence of this Sort was liable to 
Suſpicion, and ought to be received with great 


Caution; but that they hoped they had laid 


proper Ground for its Admiſſion by the at- 
tendant Circumſtances. | 

Theſe Points were: that the [ntentions of 
the Voter, before the Poll and after, were 


in favour of Lord Ongley on political Grounds) 


that after the Poll he /aid he had voted for 
him. 

They gave Evidence too to prove that the 
Miſtake of the Poll Clerk was diſcovered 
two Days after by Lord Ongley's Friends; 
and that Mr. S“. John's Check Book was re- 


fulcd 10 their Requelt of See it. 


W EEE 


—— 


* The Reporter adlils in 5 Years before, by Mr. 


a Note, that afle the Ar- Fujtice Denniſon, in which 


guinents of Cou:ſel were a Mr. Moore «was Plain- 
finiſhed, one of the Counsel tiff, the Fudge had ad- 
for the Petitioner me.tiond "matted the Evidence of a 
to the Committee hat a Check Clerk to contradid 
learned Judge had, from the Poli. 
his Memory, informed him, The particular Circum- 
that in an A on againſt the ſtances of the Caſe he could 
Sheriff of Bu kinphame wt fate: and it was not 
ſhire for a alſe Return of mentioned in the Argument 
Members jor Matlow, tried for the Petitioner. 

3 255 The 


To cokR ROT the Poll. 


The Voter himſelf was not called as a 
Witneſs, but the Counſel for the Petilioner 
ſaid he was attending; that the Sitting Member's 
Covunſel might examine him if they thought 
proper; that they had Reaſons for thinking 
it improper Evidence on their Part, 


The Poll Clerk himſelf was willing, when 2. 357: 


the Miſtake was made known to him, to have 
made his Book agree with both of the Check 
Books. 


There was a Contrariety of Evidence as p. 358. 


to the Time when the Miſtake was men- 
tioned to the Sheriff: On behalf of the She- 
riff it. was ſworn poſitively, that it was not 
mentioned till after they had left the Shire Hall 
and adjourned to the Jury Chamber tor the 
purpoſe of ſumming up the Numbers, 


The Counſel for the 5:111ng Member con- p. 366. 


tended that there was not clear Evidence of a 


Miſtake; to clear as to ſuperſede the Autho- 


rity of the Poll Boot. That notwitt: ſtanding 
the known Intt ation of the Voter, he might b 

a /apſtts Ling uæ during che Contuſion of ſuch 
a Scene, Have given the Vote ſo as to occaſion 
the Entry. And that the Committee having 
only to do what the Sheriff might have done, 
would conſider whether the Sheriff could, 


_ conliſtently and legally have made the Altera- 


tion, never having been regularly requeſted 
ſo to do: nor at all till the Foll was cloſed. 
That if this ſuppoſed Error had been per- 
mitted by the Sheriff to be thus brought un- 
der Examination, the Effect muſt have been 
to open the whole Election at the Period of 
its Concluſian: and thus the Parties, wiih- 
out intending it, would have found them- 
lelves in the Midſt of a Scrutiny, That a 


D 4 Scrutiny 
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Scrutiny was the only lawful Method of cor- 
recting ſuch Errors, if they exited. 

p. 361, Ee. The Cuunſcl for the Petitioner argued that 

= the Eiror of the Pull-Boock was plainly 
proved; that the Application to correct it 
was made in proper Time; that the Sheriff 
ought to have received the Evidence offered 
to him, and to have corrected the Error: 
and that conſequently the Committee would 
co what the Sheriff ſhould have done. 

p. 375. The CoMmMITTEE, after delibe rating, in- 

1 formed the Counlel that they had reſolved, 
1. * That the Application to the Sheriff was 
ſuch, and made in ſuch Time, as to call upon 
him to attend to it.” 

2. That the Sheriff make to have taken 
the Vote of William Lugſden from tbe Poll of 
Mr. St. John, and added t 10 the Poll of Lord 
Ongley.“ 

a.. In a former Part of the Cauſe, es the 
Counſel fer the Pelitioner had finiſhed their 
Evidence, relative to the Caſe of Lug ſden, 
they informed the Conmitree, that with re— 
ſpelt the other two Votes mentioned in the 
Petition, they could not produce Evidence 
that Applicati en was mage te the Sherrff to 
correct the Mittakes bene the Clog of the 
Poll: bur that, if the Committee plealed, they 
were pre part d to prove the Miitakes of the 
Poli Clerk, as fiareii ih ihe Petition. 

1 herevpon the C'rairman aſked the Coun- 
ſel fer he Sitting Member if they chole to 
offer any Argument on this Font, — I hey 
left it co the Commillee. | 

p. 376. When they met the next Morning, the 
Counſel were informed, that a Reſolution 
pur pornng to admit the Cuunicl to produce 

Evidence 
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To corrzcT the Pol. 41 


Evidence to corre& Miſtakes on the Poll- 
Book, although no ſuch Evidence was ten- 
dered to the Sheriff, had paſſed in the Ne- 
ative, 

Aſter the above Reſolution had been com- o. 377+ 
municated, the Counſel for the Sitcing Mem- 
ber proceeded in Support of their Caſe, to 
call Evidence to ſhew that one Thomas Eyre, 
whoſe Name was entered by the Clerk as vot- 
ing for Lord Offory only, had voted for Mr. 
St. John likewiſe. 

This was oppoſed by the Counſel on the 
other Side, who ſaid, that purſuant to the 
laſt mentioned Reſolution, it ought firſt to 
be made appear that the Caſe had been men- 
tioned to the Sheriff during the Poll. 
The Counſc] for the Sitting Member ad- 
mitted they could not prove this : but con- 
tended they were at Liberty, notwithſt anding, 
to enter on ſuch Evidence: that the Reſolu- 
tion which was ſuppoſed to prevent them was 
only ex parte, on the Caſe of the Petitioner 
and that the Sitting Member would be in a 
ſtrange Situation if not allowed the ſame 

Means for his Defence which were employed 

: againſt him. 
The Counſel on the other Side inſiſted, 
that it was inconſiſtent for thoſe who were 
contending that the Committee ſhould do what 
the Sheriff ought to have done, to preſs them 
to receive Evidence which they did not offer 
to the Sheriff, 

That the Reiolution had certainly in Terms 
a Reterence to both Parties: and that it could 
not be laid to have heen made ex parte, when 
the Counſel for the Sitting Member had been 
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p · 381. 


9 332, 


p. 383. 


To correct the Por. 


formally aſked, and declined to ſpeak on the 
Queſtion. 

When the Comm1TTEE met on the Day 
following, the Counſel were informed that a 


Reſolution, That the Counſel be admitted 10 
produce Evidence relative to Thomas Eyre had 


been negati ved. 

The Counſel then propoſed to enter on 
Evidence of a Miſtake in the Poll-Book which 
they ſaid was not within the Reſtrictions laid 


don by the Committee. 


Tnat this was the Caſe of n Bennet 
who had vated for Cry and St. John, but 
whole Vote was entered in the Po/!l- Book for 


Q ey only. And that this Miſtake had been 
intimated to the Sheriff. 


The Counſel for the Sitting Member 
claimed to go into Evidence of this Miſtake: 
as what would have certainly been examined 


if the Sheriff had enquired into the other. 


They admitted that both the Check-Books 
agreed, as to this Vore, with the Poll. 

The Counſel for the Petitioner objected to 
any Enquiry into this ſuppoſed Miſtake : al- 
Jeging, that as the Entries of the Vote all 


agreed, no regular Evidence of their Error 


could be produced before the Commiltee. That 
the Statute allowed Inſſectors and Check. Clerks, 
for the purpoſe of rectifyiag Miſt.kes in the 
Poll; and that therefore if ſuch Miſtakes were 
to be rectified, it ought to be by a Compari- 
ſon with the Check- Boots. 

To this it was replied, that the Objec- 
tion was premature ull the Proots were of- 
fcred. 


The 


To connect the Poli, 43 


The Committee after deliberating on the 
Queſtion reſolved, That the Counſel be ad- p. 334. 
mitted /o produce Evidence relative to Bennet's 
Vote. 

This is remarkable: as it goes he Length tech. rob 
of admitting Evidence which under the Cir- ee 
cumſtances could not but be parol; when the 
written Evidence, taken by public Authority 
of an Act of Parliament was confeſſedly all 
of it on ore Side, 

This was one of the Points urged when it 
came to the Examination of the Evidence al- 
lowed to be produced, which was that of the 

Voter himſelf, whoſe Vote was ſuppoſed to 
have been mil-entered: for it was then con- 
tended, that in all Caſes of Amendment at 
Common Law, it is a genera] Principle, that p. 336, 387. 
the Amendment of a written Inſtrument ſhould 
be by ſome written Inſtrument of equal Au- 
thority, as in Lug ſden's Vote; which had 
been amended on the Authority of the Check- 
Books; which in this Inſtance of Bennet con- 
firmed the State of the Poll. 


The CommiTTEEt having deliberated on 
the Queſtion, reſolved, 

That the Evidence of Edward Bennet be p. 392 
not admi tied. 

It will be ſeen under the proper Heads see poſt us 
what the other Objections to his Evidence we 3 NS, 
were. None of them ſeem fo likely to have (2) 
had Weight with the Committee as that of its 
being parol Evidence to contradict the whole 
Current of wriiiey Evidence to the ſame 
Point, 
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thcreupon called upon to prove for whom the 
Vote of Ayres had been given, the Evidence 
was oppoſed by the Countel for the Sitting 
M-:mber: who contended that Evidence by 
parol ought not to be received to contradict 
the P:!I-Bock : becauſe the Statute already 
quoted, conſidering the Violence and Ani— 
m-licy of conteſted Elections, protects the 
individuals intereſted, trom the Danger to 
which their Conſciences would be expoſed, if 
in ſuch Temper of Mind their oaths were to 
be taken . and therefore directs a written In- 
fruizcat to be preferved on both Sides for the 

Purpoſe 


Wl 2d. Direft Parol Evidence to correct the Poll. 
5 

il 2 472-4% This Point of correAing the Poll by parol 
| fore fpire, Evidence was again diſcuſſed in another Peti- 
i o wah tion; of Mr. St. John againſt Lord Ongley : 
F | (=): cap. vii, ON the Vote of Thomas Ayres (the ſame men- 
[1 (2-) tioned above under the Name of Thomas 
| Eyre); which Vote it was again contended 
5 by the Counſel for the Petitioner, was en- 
1 tered, by Miftake, for Lord Ongley only. 

Wo The Counſel for the Sitting Member in- 
17 25 formed the Commiltee that, having Objections 
i to the Poll of the ſame Kind on their Side, 
„ they objected only in Point of Form to the 
WM. Evidence, merely to obtain ſome Determina- 
W tion on the Point. They agreed on both 
0 Sides to make no Argument upon it; but to 
1 leave it to the Effect of thoſe which had been 
3 adde ſſed to the former Committee. 
1 7. 4. The CommiTTEE, after deliberating, re- 
1 ſolved, ** That it was compelent to them to 
0 hear Evidence to correft an Error on the 
5 | Poll.” | 

1 Eid. A Witneſs who was a By-ſander being 
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To correct the Porr. 45 


Purpoſe of determining theſe Diſputes, That 
the proper and only Evidence in this Caſe 
would be, the Check- Books VERIFIED by the The Reporter 
Clerks who made them, whe are in the Sta- 72 N 
tutes called Inſpeckors of the Poll, and who ch. 25. § f. 


HP d 18 G. Il, 
ſeem to have been inſtituted for ſuch Pur- L. 18. $ 9. © 


oſes. 

The Counſel for the Petitioner denied that p. 44. 
the Statute could have any ſuch Delign in 
appointing Inſpectors of the Poll and per- 

mitting Check-Clerks to the Parties. 

They ſaid, that this was merely a Secu— 
rity and Satisfaction intended for the Candi- 
dates during the Election, and that the Evi- 
dence of any Perſon preſent was as proper for 
this Purpoſe as that of the Cteck Clerłs: and 
that the laſt Reſolution of the Committee in 
this Caſe, neceſlarily led to the hearing of 
ſuch Evidence. Tnat a Poll- Boo was no 
Record in Law; and a Check- Book could not 
be conſidered in its legal Effect other wiſe 
than as a Memorandum, from wience the Clerk 
might refreſh his Memory of the Facts to 
which he was called as a Witnels; for chat it 
would not be admiſſible of zjc/f, and with- 
out being authenticated by the Clerk who 
wrote it. It's Uſe in Evidence would depend 
on the Clerk's Examination, and hus parol 
Teſtimony would be received“ inconſiſtently 
with the Objection on the Part of thoſe who 
offer this Proof; which is founded on a Po- 
ſition 
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perfectly correct Argument: Record, mujt be verified by 
Deeds not of a certain Date, the Tefiimony of a ſubſcrib- | 
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P. 405. 


p. 406 
See poſt. 


To corRRECT the PoLL. 


fition which admits the Teſtimony of the 
Check-Clerk, but at the ſame Time denies the 
Competency of parol Evidence. 

That Inſpeftors and Check-Clerks were not 


ſworn to their Books, and were Partizans of 


thoſe for whom they attended, equally with 
any other of their Supporters: that their 
Books were always in the Cuſtody of the 


Parties, who might come at them at Plea- 


ſure, which ſhewed how unfit it was to re- 
ſort to them as deciſive Evidence. 

The COMMITTEE were of Opinion that this 
Queſtion was involved in their laſt Reſolu— 
tion: and directed therefore the Counſcl for 


the Petitioner #0 proceed with the Evidence. 
See poſt as to in- 
tereſted Mit- 
ne ſles, chap. vi. 
(=) 


Atterwards the Voter himſelf was offered: 


a Ground being made by the preceding Wit- 


neſs, who ſaid he heard Ayres poll for both 
Candidates. And after Debate he was ad- 
mitted to give Evidence, contrary to the De- 


ciſion of the former Committee. 


He having ſworn that he voted for both 
Candidates, the Counſel for the Sitting Mem- 
ber produced the Check-Byouks of both, 
which were the ſame as to Ayres's Vote as 
the Entry on the Poll-Book : and they relied 
on the concurrent Authority of theſe againſt 
the Evidence given on the other Side. 

But a Doubt aroſe which is properly re- 
ferable to a ſubſequent Head. 


**, 3 8 — 


2 — 


ing Wi imeſs, * though they their Force, when intron 
require jarcl Means of Veri- duced, is that of written 
fication to introduce them, Evidence. 


1 3dly. 


Cory of Poli. | | 47 


zdly. Copy of a Poll, offered as Evidence, See polt (4) 


la the DownTox Caſe this very Point con- 1 Luv. 276. 
cerning the Copy of a Po/l offered as Evidence 
came under Diſcuſſion. 

While a Vote was under Diſcuſſion, in that 
Caſ-, the Counſel for the Sitting Members 
offered to give in Evidence in Support of it 
a Copy of a Poll for the Downton Election, 
Aup. 21, 1727. 

The Counſel for the Petitioners contended, p. 277: 
that it could nct be received in Evidence: 

that it was not properly authenticated even as 
a Cory, no Hand- writing to it being proved, 
nor any authority annexed to it. 
That by the Statute Copies of Polls are 7 . II. 
directed to be given to thoſe who apply for“ ; 
them, which can not be done unleſs Origi- 
nals ate prelerved : but that this Copy did not 
appear to be made by authority purſuantto the 
act: and that even it it were ſuch Copy, it 
could noi be rcad in Evidence, being a Copy, 
till atter prop e ly accounting for the Original. 

The Couniel for the Sitting Member con- 
tended, that a Paper of a Date fo antient, 
coming frem a Family Repoſitory of Deeds, 
poſſeſſed equal Authority with Title Deeds: 
that the ſubhject Matter of this Paper made 
it an Exception to the Rule, with reſpect 
to Copies, becauſe the Poll is the numbering 


of the Voters, and every Writing of it may 
be called a I” 
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* With Regard to the This Statute direds the 
Necefiity of Polls in Corpo- Polls of conteſted Elections 
ration the Reperier has the in Counties to be regularly 
follewing Note. taken by Cle ks appointed for. 
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2 FIA. 311. 


Evivence of 4 Pol I. 


That the Act of William III. orders the 
Mode of Proceeding in County Elections; but 
in Boroughs they are not bound to preſerve | in 
Writing the Polls taken. 

That the Queſtion therefore for the Com- 
mitiee would be, Whether they would not 
receive in Evidence this Account of the 
Ele&ion, of which, perhaps, a better never 


_ exiſted, 


The CommiITTEE, 3 le ing the 
Room, reſolved not to admit ihe Evidence. 


4th. Evidence of a Poll, 
In the Caſe of STEyxinG a Paper was 


offered as Evidence of @ Poll in the Year 


1724. | 
Mr. Douglas objected to it, as incompetent 


Evidence, 


—— nega — 


the Purpoſe. But there is Statute 19 G. II. c. 28, re- 
no expreſs Proviſion (it is gulates only the Election: for 
conceived ) for this Regularity Towns that are Counties : 


in 'Lowns. The ſixih Sec- but in this alſo the Direction 
tion of this Act may be con- 


for taking a Poll in Willing 
ſtrued to imply it: by re- is by Lnplication, A. om & 6, by 


quiring all Mayors and other 
O/ficers, who take an Hlec- 
tion, to give Copies of the 


Po!l taken at ſuch Elec- | 


tion: but as this Clauſe in- 


flies a Penaliy of 500 l. for 


every Offence cont) ary to the 


| Statute, it would, in this 


Reſpect, be under ſtood by ihe 
Expreſſion, the Poll, to e- 
quire Copies to be given only 
avhen a Poll was in Fat 


tuken in Writing, The 


whi:h the Retuinins Officer 
directed to allow a Check 
Bock for every Poll Book 
for each Candidate, Per= 
haps it may be inferred fi om 
the Want of an expreſs Pro- 
viſion for this Purpoſe in the 
Statutes, coupled with the 
long Ujage, that by Law 
the Relurniag Oficers are 
Hecially hound to take a Poll 
in Writing, 


'That 


Evidence of PoLL. 


That the uſual Courſe is to ſearch for ſuch 
Documents either in the public Repoſitories 
of a Place, or amongſt the Repreſentatives 
of a Perſon whoſe Duty it was to fill a par- 
ticular Station: but that ſuch Search had not 
been made in this Inſtance, The Paper it- 
ſelf imports, that the Poll was taken before 
one Thomas Foreman, Why was not the Ap- 
plication to his Executors? The Steward 
of the Borough is not ex officio Returning 
Officer; the Probability ariſing from the Evi- 
dence, is that in this Caſe he was an Agent for 
the Party ſupported by that Intereſt for which 
it makes. It is therefore a partial Repreſen- 
tation of the Poll: or even allowing it to 
be a Copy, it can not be received until the 
Original is proved to have been loſt. 

On the other Hand it was argued 
Mr. Bond that as the ſame Paper had been 
received after Debate by the former Commit- 
zee, there was no Reaſon why it ſhould be 
rejected. That he thought it was a Point 
of general Importance that the Rules of 
Evidence laid down by former Committees 
ſhould be followed: as otherwiſe a new Com- 
mittee would be ſomething more than a new 
Trial, and it would be impoſſible to adviſe 
how to act. He obſerved that the Paper on 
the Face of it did not purport to be a Copy, 
nor was there any Evidence that any other 
Original ever exiſted. 

That on the contrary, it was ſaid by the 
Witneſs who produced it, that the Steward 
of the Borough (whether Right or Wrong) 
uſually takes 900 Poll at Elections, and this 
Aſſertion was not diſproved, although the 
preſent Steward * have been called to 


contradict 
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bp. 314. 


2 Faas. 53. 


Evipencs of Port. 


contradid it, and to produce the Polls; which, 
if exiſtent muſt be preſumed to be in his 
Cuſtody, That all Intention to miſrepre- 
ſent was our of the Queſtion. 

That if the Paper produced was an Ori- 
ginal, he was entitled to have it read; if it 
was a Copy, his Friends had made the beſt 
poſſible Search after the Original, and given 


the requiſite Notice for its Production. 


Ia Repiy it was anſwered, that nothing 
was more uſual than a new Trial to correct a 
Miſtake by the Admiſſion of illegal Evi- 
dence. 

That the Search, to have Effect, mult be 
made according to the known Rules of Law: 
and that therefore, in either Cale, it was 
neceſſary to apply (whether the Paper were 
Original or Copy) to the Repreſentatives of 
the Returning Officer, whoſe Duty, even 
before the Act of the Maſter of the Rolls, 
It was, to take the Poll, if one was demanded, 
or appoint a proper Perſon to act for him. 

That Polls and Copies of Polls have been 


received by Committees when authenticated 


by Recorcers and ſuch Perſons whoſe Offices 
place them above the Suſpicion of Partiality: 
but tht was not the Caſe with regard to 
Stewards of Manors. 

Ihe CommiTTEe decided, That the Paper 
offered in Evidence is not admiſh ble, 


la the Caſe of Hooks HAM, abe Courſe of 


deducing the Titles of the Voters, the Stew- 


ard of the Manor having been required by 


Notice to produce all the Court Kells that 
were in his Poſitflior, and he having ſtated 


that he had no Court Roll, or Minute of 
| the 


Evidence of PII. 51 


the Proceedings of a Court earlier than 1699, 
the Roll of 161 I, and a Rental of 1686, 
they offered a Book entitled Burgus et Ma- 
nerium de Horſham, 1650—1768, * Which Quere 1678 
they ſaid came from the Poſſeſſion of Lady 
Irvine, and contained, among other Articles, 
Items from the Court Rolls during the Time 
that the Originals were allowed to be miſſing. 
To this Evidence it was objected that it 
came from a Perſon who had not the legal 
Cuſtody; but, on the contrary, an Intereſt. 
to corrupt the Entries of the original Rolls. 
That it had not been proved that theſe 
Originals were loft, if they ever exiſted : and 
that theſe could not be taken to be a Copy 
of them; ſeeing that the Names of the 
Homage are frequently omitted, and the Stile 
of the Court 1s, in many Inſtances, inac- 
curate, It was ſaid therefore to conſiſt of 
partial Extracts from the Rolls: and that 
if the Courts were to be preſumed regu- 
larly kept, there was a Chaſm in it, which 
was pointed out, during which Time the 
Proceedings of former Courts might have 
been completely reſcinded. 
To this it was anſwered, that the ſame “ 5+ 
Inaccuracies were frequently to be found 
in the original Minutes of the Courts pro- 
duced by the Steward, That theſe Inaccu- 
racies might furniſh an Objection to parti- 
cular Entries where they were obſerved, but 
| ought not to impeach the Authority of other 
Entries more accurate, That the Committee 
would preſume that Courts were held berween 
1611 and 1699, for otherwiſe the Corpo- 
ration muſt have been diſſolved; as from 
the Courſe of Nature, none of thoſe who 
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which this Book mult be preſumed e to con- 
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2 LuDd. 155. 
14 Apr. 178 5. 


5 Þ 202, 


1 Mod. 4. 
Medlicott and 


1 
ic. 21 Car. II. 1 
1669. 


be alive at the latter: and that it was the 
interelt of the Irvine Family to perpetuate 


1713. 


| cumſtances . 


Evipence of POLL, 


were admitted at the former Period, could 


the memory of the Procedings at the Courts, 
by taking Copits of the Rolls or Minutes 


tain, 
Tre CommiTTEE were of opinion, that 
tbe Evidence was admiſjble, | 


In the Caſe of SALTAvM, the Petitioners 
produced the Copy of a Poll, then lately diſ- 
covered, taken at the General Election in 


The circumſtances of the Paper led the 
C unſel for the Sitting Members to object 
to its being received in Evidence. 

Brcauſe it did not appear that any origi- 
nal Poll had been taken or kept, nor, that if 
ever it exiſted, it had been loſt, nor that 
the Copy offered had been examined with it. 

And that it had a very ſuſpicious ap- 
pearance : having memorandums made on it, 
in different writing and ink from the reſt, 
which were only private obſervations, and 
though not legal Evidence would be received 
together With it. 

That in the DownTon Cauſe, (1 Luders 
277,8) there exiſted a Caſe in point, in 
which that Committee had reſolved to re- 
ject the Copy of a Poll wager ſimilar cir- 


In ſupport of the Copy a Caſe was Cited; in 
Ejellment, the Plaintiff at the Trial offered 
in Evidence a Copy of a Deed that was burnt 
by the Fire, The Copy was taken by one 
dir. Gardner of the Temple, who ſaid he did 
nol 


Evidence of Pol I. 


not examine it by the Original; but he wrote 
it, and it always lay by him as a true Copy. 

And THE CouRT agreed to have it read; 
the original Deed being proved to have been 
burnt. 


In the Report of the ſame Caſe by Keble, 


it is ſaid the Court held it to be good Evi- 
dence, as well as Teſtimony of a Mitneſ of 


the Contents of a Deed burnt, Which was 


allowed to my Lord Coke who witneſſed a 


Conveyance in Sir Chrifopher Haydon's * 


Caſe; and in one Douce's Cafe at the Oxford 
Aſſize the liłke Evidence: and per Twiſden in 
Thin's Caſe ſuch a Copy was allowed without 
examining. 

They farther argued, that in the Downlon 
Caſe be Copy of the Poll was not properly 
accounted for; as it was not proved to be 
the beft Evidence by the Loſs of the Original: 


but that in the Caſe before the Committee 


all the Papers of the Borough had been 
proved to have been loſt, And that, agree- 
ably to the Caſe cired, where an Origina! 18 
loſt, a Copy is Evidence, and it is not neceſ- 
ſary to prove the Copy to have bren examin- 
ed with it. 

That this plainly purported to be a Copy 
of the Poll, and correſponded with the Ke- 
turn of the Election. 

That there could be no juſt Cauſe of ff. 
petting it, as its preſent Ule could never 
have been foreſeen by the Writer, and it 
had been preſerved among the Family Pa- 
pers of thoſe moſt likely to poſſeſs it right- 
fully. That the Objection came very unfa- 
vourably from the Corporation who could 
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2 FR A8. 

p. 322. 

57th March, 
1791. 


Evipexce ef Pol I. 


give no Account of the Loſs of their Re- 


cords. 


The CouuiT TEE reſolved to admit the 
EviIpEN CE. 


Norzs or MinuTEes 


Without Proof of their being taken at the Time, 


| In the Caſe of STEVNIN Gy a Paper was 
offcred as a Poll taken in 1741. It did not 


appear by whom or when taken. 


On this it was objected, by the Counſel for 
the Petitioners that a Paper thus circum- 
ſtanced could not be received, either as the 
Poll itſelt, or as a Copy of the Poll, or as 
authentic Minutes. 

That a Poll was, in Reality, an Appeal 
from the Judgment of the returning Officer 
on a Siew of Hands, 

That accordingly, from 1 its Nature, it muſt 
be aſceriained in Writing, as no human 
Memory could be adequate to aſcertain the 
Event, 

That farther it wanted Authenticity from 
a appearing to have beeu taken by the 
proper Officer. That an Election was ana- 
logous to the Proceedings of a judicial 
Aſſembly ; that it might be ſaid to conſiſt of 
the relurning Officer and his Clerk who form 
the Court, the Electors, Candidates, and their 


Agents who conſtitute the Parties: but 


0 —_—. 


— 
— 1 


* Thisis not ſo much from ſuppoſe a Poll where there 

its Nature univcrſally as are only three Electors or a 
from Circumſtances : for yet ſmaller Number ; yet 
though 


Norrs or MixvurESs of PoLL ; without. 
Proof of their being taken at the Time. 


that any Notes which are taken relative to 
Proceedings in a Court of Juſtice, never can 
be received as Evidence except the Perſon 
who took them declare upon his Oath, 
that he took them at the Time the Cir- 
cumſtance happened, and meant to take 
them without any partial Views *. 

If they are written after a Length of 
Time the Fallibility of human Memory de- 
ſtroys their Authority ; and if taken on the 


Spot they are not Evidence of themſelves, but 


are merely admitted to refreſb the Memory 
of the Witneſs on Oath. | 

That in the Inſtance before the Commitee 
there was no Evidence that theſe Minutes 


were written during the con!inuance of the 
Poll; and that the Perſon who took them 


could no longer be examined as to his Situ— 
ation or Connexion with the Parties. 

On the other Side it was contended that 
this Paper was Evidence perfectly ſimilar to 
that already admitted, of the Pol of 1740: 1 
or that if there was any Difference, it was 
in favour of the Paper under Diſcuſſion. 

That from the Circumſtances it was 
evidently impoſſible to ſtrengthen its Autho- 


2 


though not primary and uni- from the Circumſtances as 
verſal, the Ground of the a legal Preſumption. 
Argument is ſufficiently geue- f Hlluding to a Reſo— 
ral for the purpoſe of its Ap- lution of the Committee 
plication. which was afterwards re- 
* This Meaning is nt ſcinded: See 2 Haſer, 
to appear from his Declara- 321, 2. 329. 
tion on Oatb, but reſults 
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. original Poll, did not purport to be a Copy, 


NoTzs or MinuTzs of PoLL ; 


rity by o!her Evidence than that of the In- 
ſt:ument z/eif, which, it was argued, bore 
the ſtrongeſt Marks of Authenticity on the 
Face of it. 

That it was regularly divided and caſt v 
like a Poll taken at the Election, and ait 
fered only from the Poll of 1734 in want- 
ing the Signature of the returning Officer 
which was to be conſidered as ſupplied by 
the other Circumſtances, 
That it could not be incumbent, after 
ſuch a Length of Time, to bring forward 
the very Perſon who took the Minutes: (ſup- 
poſing that they were not allowed to be a 
Poll): but that the Committee would extend 
to them the Rule by which Courts of Law 
allow Deeds to prove Themſelves after thirty 
Years, and the Counter-part of a Deed to 
be given 1n Evidence where the Original was 


not to be found. 


To this it was replied, that if conſidered as 
Minutes the aper ought to have been 
authenticated either by the parol Evidence 
of the Perſon himſelf by whom it was 
noted down, or by the legal Means, in caſe 
of his death, of perpetuating Teſtimony. 

That with reſpect to Deeds proving them- 
ſelves, after a Length of Time, they were 
Inſtruments of peculiar Solemnity, having 
many Priviieges annexed to them as ſuch: 
but that the Exception inſtead of weakening, 
eſtabliſned the general Rule. 

be Reply concluded with recapitulat- 
ing the Argument that the Paper tendered 
to the Committee was not proved to be an 


and 


wit bout Proof of their being taken at the Time. 


and was not admiſſible as Minutes of what 
paſſed at the Election. | 

The ComMiTTEt having deliberated; ad- 
journed till the following Morning; when 
they reſolved, 


That the Paper offered by the Counſe! as the 


Poll taken at the Election for STEYNING, 


be not received as ſuch. 

The Chairman at the ſame Time inform- 
ed the Counſel for the Defendants that if 
they found it conſiſtent with their Cauſe to 


offer the Paper in any other Way, they were 
at Liberty ſo to do. 


On this it was offered, vet as the Poll of ibid. 


1741, but as the next beſt Hviderce which 
the Caſe would admit, of what paſſed at 
the EleQion of that Year: there being 
ſufficient Reaſon to preſume, and moſt con- 


ſonantly to the Reſolution of the Com 


mittee againſt the Exiſtence of any writ- 
ten Poll taken by the returning Officer at 
that Election. 

That from the Circumſtances there was 
Cauſe for ſuppoſing that the Perſons who 


had written this Paper bad atted as Check 


Clerks, whoſe Notes were the next beſt Evi- 
dence to the Poll itſelf, 

That it had alſo been produced from 
the beſt Quarter; from among the Papers 
of the Perſon by whom it was written, and 
had been proved his Hand-writing, That 
it was at leaſt as ſtrong Evidence as Proof 
of the Declaration of the Perſon who took 
it would have been, and admiſſible therefore 
in the Abſence of the Poll as fraditianary 
Evidence of the Uſage of the Place. 

| It 
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Norts or MinuTes of Porr; 


It was argued on the other Side, that the 
Paper could not be received. That at beſt, 


it was proved to have been written by an 


Feent: and muſt therefore be preſumed ta 
have been taken with ſome partial View, _ 

But that at all Events it could be no 
more Evidence than a Letter written to a 
Friend giving an Account of the Election; 
which if it had not been ſubmitted to the 
Judge at the Time, and to Croſs-Examina- 
tion on the other Side, would not be liſtened 
to for a Moment, - 

And that it is a general Rule that wher- 
ever a Paper, not being a Deed, contains 


the Relation of a Fal which the Writer, if 


alive, muſt be called to prove, that Paper, 


if the Perſon is dead, can never be received 


as Evidence of the 'I'ruth of its Contents, 
And farther, that great Part of the Ar- 
gument on the other Side had been built 
on a fallacious Ground: that whenever the 
bet Evidence is not to be procured, the only 
remaining Evidence ſhall be reſoried to: a 
Poſition which can not be admitted other- 
wile than with this Conſideration includ- 
cd, that ALL EVIDENCE MUST BE OF 
A LEGAL NaTuRE. Otherwile if the 
Holl were loſt, a Caluulation of Votes made 
by an Agent upon Promifes or a Letter, 
giving an Account of ihe Election would be 
admiſſible: Such Papers might be noticed 
by an Hiſtorian or Antiquary, but could 
never be liſtened to in a Court of Juſtice, 
It had been argued that no Poll was taken: 


But the legal Preſumpiion is, that a Poll was 


regularly taken—VWhy therefore were not 
erquiries 


without Proof of their being taken at the Time. 


enquiries made of the Repreſentatives of the 
Returning Officer. As to the Argument 
that the Paper was admiſſible as traditionary 
Evidence, this was conſidered as perfectly 
untenable: becauſe though Declarations might 
be Evidence of Reputation in a general Queſ- 
lion of Right: they never could be admitted 
to prove particular Fas : ſuch as what In- 


dividuals voted or did not vote at an Elec- 


tion. 
The Committee on Deliberation reſolved, 
* That the Paper offered be not admitted as 


Evidence of what paſſed at Live Election for 


« Steyning, in the Near 1741. 

The Witneſs who had produced the for- 
mer diſputed Polls was again called and pro 
duced a Paper in his Father's Hand- Writ- 
ing, purporting to be a Poll taken in 1754, 
which he had alſo found among his Farher's 
Papers. In the ſame Hand were indorſed the 


p. 330. 


Words, © Steyning Poll, 17x :* But the Wit- | 


neſs was not preſent at the Election. 
Another Witneſs, who was preſent at the 
Election, was produced; who ſtated that Mr. 
Brown (the Writer of the Paper) roch the 
Poll; his Reaſon for thinking ſo ſcemed to 
be, that the Common Crier called up the 
Voters, and Brown directed him as to the 
Mode of doing fo— The Witnets alſo gave 


his Vote to Brown, but he could not ſwear 


that no other Perſon was writing, or that 


Brown was appointed Poll Cleik by the 
Returning Officer, whoſe Name it appeared 
tne Witneſs miſtook, or did not recollet— 
Another Perſon was preſent at the Election, 
andi in a different Intereſt from Brown, 
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Norzs or MinuTzs of Port ; 


The Paper, being offcred in Evidence, was 
objected to; principally on Account of the 
indiſtinctneſs of the Evidence given by the 
laſt Witneſs : and upon the Arguments urged 
againſt the former Polls, which it was con- 
tended were more fully applicable to the 
preſent Caſe, 

The Committee reſolved, that the Paper 
offered in Evidence is inadmiſſible. 


In the Caſe of SaLTasn in 1787, when 
the Copy of a Poll in 1713, was offered 


io Evidence, the Counſel for the Sitting 


Member objected to its admiſſibility, and 
ſupported their Ojection by the Arguments 
already reported, which received a ſimilar 


Anſwer, and the ſame Deciſion. 


The moſt material Difference in that Caſe 
conſiſted in a Paper diſcovered after the for- 


wer Trial, containing Iaſtrudtions for a Poll 


previous to an Election in 1722. The Coun- 


tel for the Petitioner offered it as a Paper 


ſhewing the Reputation then received of the 
Right of Election: which Paper they would 
prove to be in the Hand-writing of Mr. 
Hickes, at that Time Town-Clerk of Saltaßb, 
and long dead, containing his Opinion on 
that Point. Hickes was an active Partiſan 


of one of the Partics 1a the Borough at that 


Election. = 
The Counſel for the Sitting Member ob- 
jected to this Paper's being received in Evi- 
dence. They ſaid, That "the Sir uation of 
Hickes on this Occafion, was ſuch as to ren- 
der any Opinion of his upon the Subject, 
conveyed in ſuch a Manner, and at ſuch a 
Time, 


without Proof of their being taken at the Time. 61 


Time, nugatory. That no Opinions of Men 
could be conſideted as containing Evidence 
of reputed uſages, but ſuch as were impartial, 
and ſoberly given 3 but this Paper would 
ſhew the Condu of an Agent in a conteſted p. 209. 
Election; who neceſſarily ſtrains every Point, 
and uſes every Means in his Power, of 
gaining his Object. That Hickes was known 
to have been an Attorney, and probably acted 
in that Character here: It is the Duty of 
ſuch Men ſo employed, to prepare for every 
difficulty; and if this Paper really were, 
what it purports to be, Inſtructions for a Poll 
previous to the Election, of courſe it would 
be contrived ſo as beſt to ſerve the Purpoſe 
of the Party, for whoſe Uſe it was made. 
Objections might have been expected that 
were never actually made, and a State of 
Votes given, that never took place, That in 
ſhore it did not appear that the Paper was 
ever made uſe of at an Election, or ever 
left the Deſk of him who made it; and un- 


_ 4 — * 1 c © AER os = a>». 7 e Ar EN ER oo vi bo es ns SETS OS 7 * 
, Eo ron eg ER EOS TOS, 8 Ce NS EE EE I NS 3 2 


a 2 vo PE Cas * & ** — 
g 6 . i 7 Sas 77 "4 © 22 RI Of irs r — 5 
* 4 en I, or SL GALT IS EE 7 . 2 : + _ . , oy 5 VS J — Ces < 
@ f : 0 £ SY 2 I-48 - RRE * > DEAD * —_ — — EIS e 2 3 — — — — 
n 5 FF ** — r > 2 — l * . ts FER A ˙ es wen LI rn I, 1 5 . Se ; 2 . — Cr Ie Ie Ie or ee ns . 8 - : — 
r > . a Rr 2 5 I 7 8 ” IS - N s — TI 2 "rk F ASS, RE 1 wy * 5 - — 
4 — * * EEE OS ii RATE ED pens g . . 


der theſe Circumſtances could not be relied L 
on, as containing Evidence of Reputation 4 
of the right of Election. Þ 


On the other Side it was contended to be p. 209. 
admiſſible and proper Evidence, to ſhew 


2 —— — . 
» - 2 * 0p: — HJ # 


that the Town-Clerk, a Member of t!-2 Cor- 9 
poration, enteriained the Opinion to be diſ- i 
covered from the Contents of this Paper, of 1 
what the Right of Election was; particu- | 
larly as it was in Favour of a Right making 1 
againſt the Corporation, That if any Perſon. 4 
had heard him declare his Opinion to the 1 


ſame Effect, it might be given in Evidence 
by ſuch Perſon now; and much more was p. 210. 
it 
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2 F148. 333. 


Paror Evipence of Port. 


it to be received, in its preſent State, when 


reduced into Writing, and ſo far more cer- 
tain than when dclive-ed from the Memory 
of a Coverſation had long ago. That even 
if Hickes had been an Attorney for the Party, 
(though that was not the Caſe for aught 
that appeared,) the Contents of the Paper 
were ſuch, that this Circumſtance would not 
prevent their Operation, to ſhew his indif- 
ferent and impariial Opinion upon the Sub- 
Je ; becauſe it ſhews, that both Parties muſt 
have acted upon an acknowledgment of the 


lame right of Election; that the Paper was 


not produced in Evidence of any Fat relat- 
ing to the Election; as that A. had a Vote, 
or B. had not, that C. was a Freeholder, 
or D. a Freeman ; but merely that the Town- 
Clerk 1b:ug bt that burgage Tenants had the 
Right of Election in Sa/taſh: That in this 
View it ſigriged little upon what Occaſion, 
or for what Purpoſe, the Paper might have 
been framed, becauſe theſe Circumſtances 
could not in the leaſt affect the Concluſion 
to be neceſſarily drawn from it, of the 


Writer's Sentiments, in regard to the Con- 


ſtitution of the Borough. 
The Committce were of Opinion, that 
the P. per was admiff ble Evidence. 


4th. Parcel e of a Poll. 


In the Caſe of Srayuins, already cited, 
after the Points above noticed had been detet- 
mined ; a Witneſs was aſked, How many voted 
in a particular Tear? (1761). The Queſtion 
was objected to; as the belt Evidence was 
the 


PAROL EVIDENCE of POLL. 


the Poll, which at fo late a Date muſt 
be preſumed to have bren regularly 155 
Upon this the Poll of 175! was offered i 
Evidence under nearly the ſame Circam- 
ſtances as the former Poils; tne former 
Arguments were repeated, and the Court 
being cleared, 
A motion was made, and the Queſtion 
put, That the Paper offered by the Counſel 
purporting to be an original Poll taken at 
the conteſted Election, in the Year 1761, 
be received as ſuch. It paſſed in the Ne- 
galive. 
The Committee then Reſolved, That it is 
the Opinion of this Committee, that there is 
ſulſicient Reaſon to ſuppoſe, that there does not 
exiſt any written Poll taken by the returning 
Officer at the Election in 1761, 
After which they aſſed a Reſolution, 
that the 2ueftion, above mentioned to be 
propoſed and objected to, Huld be put to the 
Witneſs. 
In the Caſe of Caiextave a Witneſs 
being aſked, wherher be had known Perſons 
to vote in right of a certain diſputed Qua- 
lification ? the Counſel for the Sitting Mem— 


Pe 337 


4 Dove, 67. 


ber objefted to the Queſtion, They ſaid, that 


the Polls were better Evidence of this Fact; 
and, therefore, no other Evidence could be 
received concerning it, until it was proved, 


either that no Polls had been taken, or that 


they were loſt. 

To this it was anſwered, that there was 
no Proof of any Poll's having exiſted. That 
a Poll is no neceſſaty Part of an Election; 
and that, when one is taken, it is #0 Re- 
8 6 | cord, 
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PAROL EVIDENCE of Porr. 


cord, and is ſeldom preſerved. In reply, it 
was ſaid, that a Poll, though not a Record, 
is a judicial inſtrument. That it is not a 
ſufficient Anſwer to the Objection, to lay, 


that there is no Law for preſerving Polls, 


for that neither is there any Law for the pre- 
ſervation of private Deeds and Writngs, 
and yet, till it has been ſhewn that they are 


Joſt, 20 farol Evidence can be received con- 


cerning the Matters which they would 
prove. That, although a Poll is not ab- 
ſolutely neceſſary to an Election, it is to be 
preſumed that until the contrary is proved, 
that a Poll was taken; and that the Pe— 
titioners, in order to entitle themſelves to 
the Evidence now offered, ſhould have g ven 


notice to produce the Polls, and thereby 


ſhewn that they had done What lay in their 

Power to get the beſt Evidence. 
The Corhitiicree determined, hat the 

Evidence was admiſſible. l . 


"5th. Of Ebi to explain a Falſe Return, 


In the Caſe of MoRPETAH the Counſel for 
the Petitioners offered to call one of the Re- 
turning Officers to prove that they had been 
compelled by Force to make a falſe Return. 

His Evidence was objected to; on the 
Ground that he came to excuſe and explain 
a Return, as falſe, which he had given un- 
der his Hand and Seal as true: If it were 


a falle Returp, he was liable to an Action; 


and therefore 21er Hed in giving any Ac- 
count of it, * + | 


MVS — 2 
BRITANNICVM 


ee 


EviDENCE {0 EXPLAIN 4 RETURN. 


To this it was anſwered, that the Maxim 
that a Man ſhall not be admitted to prove 


his own turpitude, is neither true in Law, 


nor if it were, could apply here: and that 
nothing ſaid by the Returning Officer, on 
the preſent Occaſion, could be produced 


either for or againſt him, in an Action for 


a falſe Return. 

The Committee over-ruled the Objection; 
and admitted the Evidence; which was very 
concluſive of the Fact alleged. 


6th. Whetber Evipzncs can be admilled 


by a COMMITTEE, againſt a RESOLUTION 
of the Houst of Commons, explanatory 
of 'a laſt Determination. 


In the Caſe of Srtarord (A. D. 1775,) 3 Dove. 21, æe. 


the laſt Determination of the Right of Elec- 
tion, was read ; it was made on February 10, 
1670-1. | | | 


The Queſtion on that Elefion was, whe- 


ther the Right of Election were in the Bai- 
liff, Jurors and Freemen only: or in the 
Populacy.—T he Committee were then of Opi- 
nion That the Bailiffs, Jurors and Freemen 
had not only Voices in the Election, but 
that the Election was in the Populacy — 
And the Houſe agreed with the Committee. 
An Explanatory Reſolution made by the 
Houſe on December 15, 1761, and all the 


Proceedings on that Occaſion were next 
read, | 


By theſe Proceedings it appeared that the 
Counſel for the they Petitioner, contended 


that the Word Populacy extended to the In- 
perry Dot 


Habitauts 


n 


C ͤ—!—8̃] ͤ‚ !.. ⅛ͤ³ÜeA 
e WS; EE » 8 2 Fa * W 1 - 
* ** WE Fr A ig : * 2 ö — — . an ap MASI IO wears < — — 
” 2 . — . — = we ren; PEE Tn ä́3ä6—Ü— — — wo + 5 5 boy 1 —P —_— 
« _— — 4 +2: 'S, — we an N Rn OE ke ys 


Þ4 
7 
* 
* 
+4 
a 
14 
4 . 
; iy 
* $8 
: 38 
3 
L 
9 
3 
1 
ll 
1 
Oh 
7 
is 
0 


— e e EG Get FITS 


66 


See t Doug. 
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Evidence againſt a RESOLUTION of the Houſe 


| babilants at large , while thoſe for the Sit- 


ting Member confined it to Iubabitants Houſe- 
keepers paying ſcot and lot, Evidence as to 
the Uſage, was heard on both Sides; and 
the Houſe finally reſolved, that the Word 
Populacy in the ſaid laſt Determination extend- 


ed only to the © Inhabitants Houſckeepers 


of the ſaid Town and Port paying icot and 
lot.” 


The ſtanding Order of the Houſe, of Ja- 


nuary, 16, 1735-6, was next read; the Effect 


of which is, That Counſel be reſtrained from 
offering any Evidence touching tbe legality 
of Votes for Members to ſerve for any Place, 
contrary to the laſt Determination in the Houſe 
of Commons: which Determination, by 
Statute 2 Geo. 2. cap. 24, is made final to all 
Intents and Purpoſes, any Uſage to the 
Contrary notwithitanding, 

* The Counſel for the Petitioners, on this 


Election in 1775, in opening their Caſe, 


inſiſted that the explanatory Reſolution of 
1761 was incon/iſtent with the true Senſe of 
the Determination of 1670, which was the 
laſt Determination of the Houſe, when the 
Statute of 2 Geo. 2. c. 24, took Place, and 
therefore final co all Intents and Purpoſes : 
and not to be overturned or altered by any 
Reſolution ſubſequent to that Statute. 

The Counſel tor the Sitting Members ob- 


jered to the Counſel for the Petitioners being 
permitted 4 bring Evidence to contradict the 


explanatory Reſolution of 1761; and this 

Point was argued and determined by a ſpecial 

Reſolution of the Committee. | 
The 


explanatory of a LAST DETERMINATION. 67 


E —ůℳi!½t.—⁵.itT AG LB ET ak 


_ PETS * FO IJ” 

. n EEK = 
Err ̃ ̃—iLö L . . ora ry rr a — 
3 Error / OL 


D 


The Counſel for the Petitioners, contend- p. 31. 
ed that when a laſt Determination is ſufficiently 
clear, or admits of a Conſtruction conſonant 
to general Principles, and the Common Law 
of Parliament, it would be highly dangerous 
to allow of explanatory Reſolutions, contra- 

dictory to, or inconſiſtent with, ſuch Con- 
ſtruction. The certainty and ſecurity which 
the Legiſlature meant to provide by the 
Statute of Geo. II. might be entirely evaded 
by ſuch pretended Explanations. 

They then proceeded to argue on the 

Meaning of the Term Populacy; the fair 

Method of conſtruing which, on the Deter- | N 
mination of 1670, (they contended) was to 1 
apply it to ſuch Perſons as by the Common 
Law, where there is no Charter or Pre- 
ſcription, are the legal Electors of Boroughs, 
namely, Inhabitants Houſebolders at large. 
That ſuch was the Senſe in which the Word 
was underſtood at Seaford from 1670 to 
1761, could be proved by the Conſant Uſage 
of the Place during that long Period, That 
therefore if the Term could receive an In- 
terpretation agreeable to the Common-Law 
Right of Election *, and if the Uſage for a 
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* This Common-Law cCaſe of Defect of ee 


right, it was remarked by 


the Counſel on the other 


Side, thus ſtated, was no 
very fair ground of Ar- 
gument: and was directly 
againſt the Opinion of 
Lord Ch. J. Holt. See 
the caſe of Pontefract, 1 
Dougl. 38 1. 402: Dower, 
Glanv. p. 63: Ci enceſler. 
Glanv, p. 107, where in 


= 


or Preſcription the right 
of Election is determin- 


ed to be in all the In- 


habitants, Houſeholders 
Reſiants ; and the Objec- 
tions to this Doctrine, 
1 Doug. 393, Sc. Lord 
Holi's Opinion was de- 
livered in 4fbby v. White, 
6 Mod. 51, 2: Ld. Raym. 
951. Salk, 18, 20, 23. 
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. 33. 


Evip EN cx againſt a RESOLUTION of the Houſe 


Century ſhould be ſo underſtood, an ex- 
planatory Deciſion to the Contrary, by the 
Old Fudicature (the Houſe at large) deſerved 
very little regard from the Committee. 
They inſinuated alſo, that the Deciſion 
of 1761 was a flagrant Inſtance of the mini- 
ſterial Influence of the Time when it was 
paſt. 

The Counſel for the Sitting Members 
inſiſted, that when a Word of doubrful Senſe 
is employed in a laſt Determination, and 
the Houſe, whoſe province it is to explain 
its own Deciſions, makes an Interpretation 
of ſuch ambiguous Words in plain unequi- 
vocal Language, the Interpretation ought 
to be concluſive : It forms, as it were, Part 
of the laſt Determination, and is to be con- 
ſidered as ſomething Equivalent to, and ſub- 
ſtituted in the Room of, the former Ex- 
preſſion. What would the Conſequence be 
if a formal explicit and diſtinct Explanation 
by the Houſe of Commons, of an acknow- 
er Ambiguity in a laſt Determination 
were to be conſidered as of no Authority, 
but to remain liable to freſh Diſcuſſion and 
Enquiry'? Would not an Opportunity be 
given, at every new Election, of contending 
for a new Meaning to be put on the doubt- 
ful Expreſſion: and with regard to the 
Right of Election in ſuch a Caſe, would 
it not remain for ever expoled to the un- 
certainty, and ſubjea to the Litigation, which 
the Legiſlature, by the Statute of Geo. II. 
was ſo anxious to prevent ? 

They concluded with inſiſting, that if the 


Reſolution of 1761, was to be conſidered 


as 


Aplanatory of a LAST DETERMINATION: | 6g 


as making Part of the ſame Determination 
with that of 1670, the Uſage in the Borough 
was of no Conſequence ; and all Evidence 
on that Subject was inadmiſſible. 
After Deliberation in the Committee, 
for two Days, the following Queſtion was 
ut 
E © That the Committee do permit the e. 35. 
Counſel for the Petitioners to produce Evi- 
dence, to call in Queſtion the Reſolution of 
the Houſe of Commons in 1761, touching 
the Right of Election for the Town and 
Port of Seaford; by which Reſolution the 
Rigke of voting in the ſaid Town and 
Port, as in the Populacy, is declared to ex- 
tend only to the Inhabitants Houſekeepers 
of the ſaid Town and Port paying ſcot 
and lot: there having been a previous Re- 
ſolution touching the Right of Election made 
in 1670, 
It was reſolved in the Negative *. p. 36. 
mth. Of 
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* The Reporter in his 
Note on this Determina- 
tion, makes ſome Obſer- 
vations on its general 
Principle: and in ſome 
Meaſure, qualifies it, by 
the following Obſerva- 
tion.“ Perhaps the ut- 
moſt weight that ought to 
be given to a Reſolution, 
explaining Words of a laſt 
Determination, is that 
which would be given, in 
Weſtminſter Hall, to the 
Deciſion of a Court of 
Law, interpreting doubt- 


ful Words, in an Act of 


Parliament; ſuch expla- 
natory Deciſion, if made 
on due Deliberation, and 
not incongruous or re- 
pugnant would be held 


to be binding in ſubſe. 3 Doug. p. 58. 


quent Caſes: And ſup- 
poſing the Act to have 
been calculated for any 
particular Place, Evidence 
would not be received, 
to ſhew that in that Place 
the Words had been un- 
derſtood, in a meaning 
different from that which 

the 
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-th. Of admitting Evidence to ſhew the Iu- 
VALIDITY of 2 PETITION fo the Houſe ; 


and to ſtop the Proceedings before the Com- 
mittee, in limine. 1 
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In the Caſe of Honiton, the Petitioners 
charged the Sitting Members with having 
been guilty of various Acts of Bribery, and 
with having thereby procured an illegal Ma- 
jority of Votes, many of whom were unqua- 
lified; alledging that a third Candidate, Jobn 
Bailey, Eſq. had the Majority of legal 
Votes.“ This Gentleman had likewiſe pe- 
titioned again the Election, upon fimilar 
Grounds, at the firſt Meeting of Parliament; 
but he died before the beginning of the 
Second Seſſion, 1 „ 


— 


3 Luv. 143. 


1 * 40 Journ. 
85. 98. 
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the Court had put upon 
them. A Jaſt Determi- 
nation becomes, by Vir- 
tue of Stat. 2 Geo. 2. c. 24, 


part of that Statute, and 


the poſitive Law of the 


Place: And the Houſe 
of Commons 1s a Court, 


and the only Court, com- 
petent to explain that Law. 


tion, ſuch explanatory Re- 
ſolution ſurely would not, 


and ought not, to be con- 


ſidered as final and bind- 
ing on Committees, in all 
ſubſequent Queſtions rela- 
tive to that Place; which 
it muſt be, however un- 
juſt and abſurd, if the 
Statute were to be held, to 


But if to ſerve any partial 
End, the Houſe were to 
begin by voting Words of 

the moſt unambiguous 

Senſe, to be doubtful and 

equivocal, and then were 

to explain them, in a 

Manner repugnant to their 

obvious and fair Significa- 


attach upon it.“ See alſo 
the Caſe of Seaford in 
1786, where the ſame 
Reſolution againſt admit- 
ing Evidence was adopt- 
ed: And the Note upon 
that Caſe by the Reporter. 
2 Lud. p. 39, 114. 
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Evißpzxcx to fbew the Invalidity of a Petition 


io the Hovusxk. 


Ihe petition was at firſt ſigned by Eight 
Perſons. Not having been tried in the firſt 
Seſſion, it was renewed in the ſame Form, 
at the Commencement of the Second: After 
which renewal, Four of the Parties preſent- 
ed a Petition to the Houſe, ſetting forth 
the Subſtance of the former Petition, and 
declaring that if the ſaid Petition was ſigned 
by them, the Petitioners, the fame was ſo 
ſigned previous to, or at the Commencement 
of the then laſt Seſſion of Parliament. And 
that they, the Petitioners, © being conſcious 
that the Facts contained in the ſaid Peti- 


tion, and thereby charged againſt the ſaid Sir 


G. Z. and Sir G. C. [Uthe Sitting Members] 


and their Agents, were in Truth totally void 


of Foundation; and that the ſaid John Bailey 
had not the greateſt Number of legal Votes, 
nor ought to have been returned a Burgeſs, 
of the ſaid Borough; but that the ſaid 
Sir George Yonge apd Sir George Collier were 
duly elected ſuch Burgeſſes,“ therefore pray- 
ed the Houſe to permit the Four Names of 
the Petitioners to be ſtruck off, and with- 
drawn from the ſaid Petition, ſo complain- 
ing of the Election of the Sitting Mcm- 
bers “. ED 

This Petition was taken into Conſideration 
in the ordinary Courſe, on the 1ſt of March 
1785. At which Time, the Sitting Mem- 
bers acquainting the Houſe, that they con- 
ſented to the withdrawing of the Original Pe- 
tition, as far as it related to the Four laſt 
Petitioners, the Houſe diſcharged their for- 
mer Order for taking the Firſt Petition into 


* 40 Journ. 
527. 


„ Conſideration, 
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550. 557 886. 
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EvipENCR fe bew the Invalivity 


Conſideration, ſo far as the ſame purported 10 
be the Petition of the Four now Petitioners, and 
gave them Leave to withdraw it, ſo far as it 
might concern them.* 

On the 3d of March following, the Original 
Order for appointing a Committee upon the 
Firſt Petition was diſcharged, and renewed 
for the gth of June F, in Conſequence of 


which Delay, the Trial did not com: on in 


that Scfſion. In the Beginning of the fol- 


lowing Seſſion, on the 27th of January 1786, 
the Original Petition was renewed, ſigned 
by only zwo of the eight who preſented 
the Firſt, and the uſual Order paſſed upon 


It, preparatory to the Trial of the preſent 
Petition, > 
When the Committee began to proceed, 
the Petition and Orders of Form having 
been read, the Caſe of the Petitioners was 
about to be ſtated by their Counſel: But 
the Sitting Members' Counſel interpoſed, by 
objecting 1% any Proceedings in ſupport of 
the Petition. 85 OY = 
They contended that the Petition was a 
Nullity ; alledging, firſt, that when it was 
renewed in the Second Seſſion of Parlia- 
ment, it was fraudulently and irregularly 
impoſed upon the Houſe, for a genuine 
renewed Petition; when in Fact it was only 


a Duplicate of the original Petition, preſented 


at the Firſt Meeting of Parliament, and 
ſigned at that Time; and that it was pre- 
ſented afrerwards, without the Authority of 
the Peiſors ſigning it. 5 
Secondly, they alledged a particular Fact 
of corrupt Conduct in the Petitioners; name- 
ly, that they had ſet their Petition to Sale. 
| | The 


of a Pelition to the Housx. 


The Counſel urged both theſe Points as 


preliminary conclufive Objections to the Trial 
of the Cauſe; contending that if eſtabliſned 
Evidence, the Court ought not in juſtice 
to proceed upon it. That though the Duty 
of the Members, injoined by Oath, required 
a Trial of the Matter of the Petition * re- 
ferred to them, yet this Rule was neceſſarily 
ſubje& to the fundamental Rules of Practice, 
by which the Court proceeded : becauſe all 


Trials were neceſſarily guided by ſuch 


Rules. For if it could be ſuppoſed that 
the Names to a Petition were forged, or 
that the Parties had no Intereſt or Right to 
petition, it would be proper to receive Evi- 
dence of the Facts; and if found true, to 
reject ſuch Petition: For in ſuch Cales there 
are no Merits to try; and the Ends of Jul- 
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* Stat. 10 Ges. 


.. 16.8 1%. 


tice would be obtained in this Manner, 


although the Terms of the Oath would not 
be literally obeyed. 

That the Rules of Practice, eſtabliſhed 
in the Houſe of Commons, with reſpect to 
Election Petitions, were interwoven into the 
Conſtitution of Committees, and were adhered 
to, whenever the Circumſtances permit- 
ted. In the Caſe of Dumbarton Diſtrict in 
1728, it appeared that the Houſe had con- 
ſidered the Manner of ob/aining and ſigning 
a Petition, to be a material Queltion previous 


Caſe of Dum- 


barton, 


to the Trial: for they had there particularly 


inſtructed the Election Committee to con- 
ſider of that Fact, before they ſhould enter 


upon the Merits of the Election. P In the +21 Neur. 


Caſe of Wootton-Baſſet in 1742, a ſimilar 29% 


Order was made. 4 In the Cale of Coich:/ler 
| in 


IWootton- Paſſet, 
1 24 Feurn. 
34. » $* 
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EviDENCE to /bew the Invalipity 


G Lad 441. in 1784. (1) the Committee vpon a ſimilar 


Colcheſter. 


Honi ten. 


(2) 3 ud. 
662, &c, notes. 


Pp: 149. 


Principle, would not proceed to inquire into 
the Merits of the Election; becaule they 
thought it could not be done in juſtice to 
the Sitting Member, who was diſabled to 
defend his Seat, Yet the ſame Obligation 
of the Oath, might have been urged to them 
in that Caſe, as in this. So in the Caſe of 
Honiton in 1782. Upon Mr. M*Leod's Pe- 
tition (2) the Committee being of Opinion 
that he was incapable of ſitting, if he ſhould 
make out his Right, rejected his Petition, 
and all Evidence in ſupport of it. 

That it was therefore the Duty of the 


Committee, to proceed, in the Firſt Place, 


upon any Inquiry which tended to ſhew, that 


the Petitioners were not intitled to the Juſtice. 


they demand by a Trial; whether the Ob- 


jection might ariſe from the circumſtance 


of the Petition itſelf, or from the Conduct 
of the Petitioners. For if in fact they had 
acted as charged againſt them, they had 
abuſed the Authority of the Houſe of Com- 
mons, and of the Court before which they 
appeared; and had forfeited any claim which 
they otherwiſe might have had to their Aſſiſt- 
ance, in the Courle of Juſtice, 

The Counſel for the Petitioners anſwered ; 

That if the Sitting Members had a Right 


to eſtabliſh their Objection by Evidence, they 


ought to abide by the Contequences of the 
Inquiry throughout; becauſe it was reaſon- 
able and juſt only by Analogy to proceedings 
at Law, upon a Demurrer to a Declaration; 
in which Caſe the Truth and Effect of the 
Charges therein contained are admitted. That 

vpon 


of a Pelilion to the Hovse, 


upon this Principle, the whole of the Pe- 
tition muſt be taken to be proved, and the 
Sitting Members guilty of the ſeveral Acts 
of Bribery of which they were accuſed ; but 
that, for ſome collateral Reaſons, {ſuch as the 
Effect of the Statute of Limitations, in an Ac- 


tion,) they were ſecured from the Trial, and 


therefore from the Conſequences of the Ac- 
cuſat ion. 

That the Petitioners would not object to 
proceed, as the Sitting Members required, 
if they would accede to this Poſition. But, 
if otherwiſe the Petitioners denied the whole 
Force of the Objection. For that the Com- 
mittee had no Power beyond the Order of 
the Houſe, by which the Petition was re- 
ferred to them, under the ſtatute; and would 
exceed their Authority by inquiring into 
any extrinſic circumſtances, of the Manner 
of preſenting the Petition, or the means by 
which it came into the Houſe. That the 
Houſe of Commons alone, could take up that 
Matter; and ſtill retained all its former 
Authority over theſe preliminary Matters, * 
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* 38 33 Journ. 


of Petitions; and had often exerciſed it arten 


fince Greuville's Act, in the ſame manner as cate. 
33 Journ. 481. 


before. * 

That it was unneceſſary to introduce into 
the Queſtion, either the former Practice of 
the Houſe, or the Caſes cited in Illuſtration 
of it, Nor would it be denied, that the for- 
mer Uſages, as far as they reſpected the at- 
tainment of Juſtice, ought to be allowed 
under the new Inſtitution, wherever the Na- 
ture of it will admit. That the preſent Queſ- 
tion was one, in which the Practice alluded 
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EviDENCE to ſhew the InvaLinity T 


to could not poſſibly take Place, by the Na- 


* 4 Lid. 168. 


in notes, 


Dumbarton, 
Il outton Laſjete 


ture of the Inſtitution : And this Rule would 
not occaſion any Failure of Juſtice, becauſe 
it admits the Competency of the Houſe to 
make ſuch Inquiries. That the Sitting 
Members could not infiſt upon their Ob- 


jection now, without denying the Power of 


the Houſe to receive and to proſecute it; or 
without catching at an Advantage in this 
Court, from their own Laches and Neglect 
in the Houſe. That no Cale could be found 
in which the old Election Committees had 


made any ſuch Inquiry as the Preſent, but 


under a ſpecial Inſtruction from the Houſe 
for the Purpoſe: From whence it might be 
inferred, that a general Reference of a Pe- 
tition by the Words 10 examine the Matter 


thereof,” did not enable them to inquire into 
ſuch Circumſtances as theſe. * And by 
reaſoning from Analogy, it would follow 


that the Juriſdiction of the Committee, de- 
pending on the ſame Form of Words in the 
Act, was reſtrained in like Manner. 

That the Caſes of DumBarToON and Woot- 
TON-BASSET proved no more, than that the 
Houſe directed an Inquity into the Manner 
of ſigning a Petition, previous to the Trial of 
the Matter of the Petition; which was a fre- 


quent Practice, and might have been had 


upon the preſent Petition, if the Sitting 
Members had thought proper. But it muſt- 
have been ordered by the Houſe, as in thoſe 
Caſes; for before the Committees, the Trial 
of the Matter of the Petition had begun, and 
tuuſt proceed until determined. 8 
That 


of a Pelition to the Housx. 77 


That the Caſe of Col HES TER, bore no Colebeſter. 
reſemblance to the Preſent; for there, the 
Petition being founded, upon two diſtinct 
grounds of Objection, to the Sitting Mem- 
ber; one being his want of Qualification, and 
the other depending on the Merits of the 
Election; the Court having decided upon 
the Firſt, ſo as to put the Second out of the 
Queſtion, therefore did not enter upon the 
Merits of the Election. But their Judgment 
was nevertheleſs, formed upon the Matter, %. 

of the Petition“? e e 

That the former HoNfTox Caſe, and 
ſome ſuppoſed ones of forged Names, or of 
want of Right in the Petitioners, were dif- 
ferent in Principle from the Preſent: In 
them the Objection is not extrinſic to the 
Matter of Petition, in that inlarged Senſe, 
in which the Trial of it, muſt comprehend 
the whole Merits of the Election and Re- 
turn, as far as the Right to the Seat depends 
upon the Trial. For inſtance, if a Petition 
is a Forgery ; there is no Petition to try; and 
that Queſtion puts an End to the Matter 
of the Petition, and 1s therefore a neceſſary 
Queſtion of the Trial. So where a Petition- 
er is incapable of fitting in the Houſe; it 
his Petition ſhould have no other Object 
than the Seat, the Mcrics of the Election 
could not be affected by the Trial of the 
Petition, and it would be trifling with Juſtice 
to proſecute it. But the preſent Objection 
was altogether extrinſic to the Matter of the 

Petition, in the moſt inlarged Senſe of that 
Phraſe; and could not affect the Merits of 
it, in any other ſhape than as a breach of 
privilege, 
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Privilege, for the Cognizance of the Houſe. 
And the ſame might be ſaid of the Second 
Objection of the Sitting Members, drawn 
from the ſuppoſed corrupt Conduct of the 
Petitioners ; which if true, might be reported 
to the Houſe for their Cenſure; but ought 
not to precede, ſince it could not preclude, 
the Inquiry into the Matter of the Petition. 

The Committee Reſolved, rn. 
 * That the Counſel for the Sitting Member, 
MIGHT PRODUCE EVIDENCE of the Invalidity 
of the Petition.” 

Which, upon an Application for that 
Purpoſe from the Counſel for the Petitioners, 
they explained to be, 

«* That the Counſel might proceed, to ſhew 
the Irregularity of ſigning or preſenting the 
Second Petition, —as diſtinguiſhed from the 
Charge of corrupt Conduct in the Perti- 

tioners.“ 

Many Witneſſes were examined; whoſe 
Evidence in ſome reſpects was contradictory : 
And the Deciſion of the Committee was 
formed, as a Verdict of Fact alone, upon 
the Credit of the ſeveral Teſtimonies. They 
ſeem to have conſidered the Sitting Mem- 
bers, as having failed in eſtabliſhing thoſe 
Points, upon which they founded their Ob- 
jections to the Petition, For, after hearing 
the Obſervations of Counſel, upon the Evi- 
dence on both Sides, they reſolved. | 

* That the Petitioners ſhould proceed to prove 
the Allegations of their Petition. 
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$th Of admitting Evidence to cure an 1R- 
REGULAR or voip ELECTION, 


In the Caſe of Sr arord, there were two ; Lus. 3. 


Petitions, one by one of the Candidates, 
and the other by one of the Electors.— 
They both alleged © that the Returning 
Officer proceeded to the Election on March 
30, 1784, without giving four Days“ Notice 
of the Day appointed for ſuch Election, as 
required by Stat. 7 & 8 W. 3. c. 25, where- 
by the ſaid Election and Return were null and 
on” 

It was admitted that the fitting Members 
had a Majority on the Poll, and that the 
Ele&ion was made, as ſtated in the Petitions, 
on the 3oth of March, in Conſequence of 
Notice proclaimed on the 27th. 


But the Sitting Members ſtated, that all 5. 13. 


the Electors and Candidates, indire&tly, con- 
ſented to the Election Day: That the pe- 
tilioning Candidate had himſelf deſired it: 
and that the petitioning Elector had attended 
the Election without objecting to the Notice, 
and voted for the petitioning Candidate. 
And they tendered Evidence for the Purpoſe of 
proving theſe Facts. 


Firſt, that the petitioning Elector attended v. 25. 


at the Election, and in the uſual Manner 


voted for the petitioning Candidate. — This 
fact was admitted. 


Then they offered to prove that the pe- 


titioning Elector and Candidate, and the 
Friend who propoſed him, were preſent when 
the Election Day was appointed: that his 
Friend propoſed the Day and urged it, al- 

though 


EvIpENCE to cure a vord FLECTION. 


though objected to on the Part of the Sit- 
ting Members: and that the petitioning 
Candidate conſented. 

The Counſel for the Petitioners objected 
to the Admiſſibility of this Evidence, and 
thoſe on the other Side contended for the 
Juſtice and Propriety of it: Each Party 
rely ing upon and enforcing Arguments which 
related principally to the Merits of the Caſe, 
on the main Queſtion of Law, how far the 
Election was or was not void, as being con- 
trary to the Directions of the Statute. 
The Committee reſolved, That the Coun- 
ſel for the Sitting Members be reſtrained from 
producing the Evidence propoſed.” 

* The Counſel for the Sitting Members 
then propoſed to prove, that every Elector of 
the Borough was preſent and voted, except 
two who were Friends.to the Sitting Mem- 
bers, and declined voting. 

The Counſel on both Sides renewed their 

Arguments in the ſame Manner, upon the re- 
ceiving or rejecting this Evidence. 
The Committee then reſolved, © Not 7o 
receive the Evidence.” 
The Counſel for the fitting Member then 
Propoſed to prove, that the Notice of Elec- 
tion had been given fraudulently by the Re- 
turning Officer, in colluſion with the Peti- 
tioners. And they urged the Court to con- 
ſider this, not only as an Eſtoppel to the Pe- 
titioners, but likewiſe for the ſake of the 
public adminiſtration of Juſtice, and Cenſure 
of the Officer. 

This was alſo objeaed to on the other Side. 

The Committee reſolved, © That the Counſel 
be reſtrained from giving the Evidence propoſed.” 


= W ai 


CHAPTER IV. 


FoRMER PROCEEDINGS; 4s connected with 
the ELECTION UNDER CONTEST. 


1ſt. Proceedings before a former Committee. ; 


In the Caſe of Norwicn, the Petition 3 Luv. 469. 
to the Houſe on a former Election being 
read, as an Introduction to the Proceedings 
on the Trial of that Election before a former 
Committee, and the Names figned to it ap- 
pearing to be all different from thoſe ſigned 
to the preſent Petition, the Counſel for the 
Sitting Member, Mr. Hobart, objected to 
the Production of the Proceedings of that 
Committee. 

They contended that no Evidence of what v. 470. 
paſſed in one Cauſe could be received in 
another, except where the Parties to each 
Cauſe were the ſame: That this was an 
invariable Rule of Evidence. 

In the preſent Trial the Parties are not 
the ſame as in the Former. Not only the un- 
ſucceſsful Candidate is now no Petitioner ;* *$ee 5% 38,89. 
but the Petitioners are not the fame Perſons 
as preſented the former Petition. It makes 
no Difference as to this Point, that they 
ſtile themſelves in each to be Electors of 
Norwich, and to petition on behalf of them- 
ſelves and the other Electors; becauſe they 
act as ſeparate Individuals, each for him- 
ſelf, without the Privity of, or Authority 
from, the Body at large. No Man can in- 
volve another in his Act by uſing his Name, 
unleſs he has his Authority for it. 
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® See the Honi- 
ton caſe, and 
note (C) upon 
it. 3 Lud. 169. 
170. 

Ante Cap. III. 
(7). 


P · 471. 


PRocEEDIN Os before a FORMER COMMITTEE, 


The common Practice of the Houſe, in 
receiving renewed Petitions in a Second Seſ- 
ſion, was alluded to in Illuſtration of the 
Point contended for. On theſe Occaſions, 
a Petition would be rejected by the Houle, 
if it were to be ligned by different Perſons 
from thoſe who ſigned the Original Perition, 
* According to this Doctrine, the preſent 
Petitioners are not entitled to have any Ad- 
vantage of the former Proceedings. It is 
not the ſame Cauſe as the laſt ,, and therefore, 


as, in common Suits, no Pleadings, Verdicts, 


or Judgment could be received in Evidence 
in ſuch a Caſe, ſo here no Part of the Pro- 
ceedings upon the former Petition, is com- 
petent or admiſſible Evidence. 
The Counlel for the Petitioners, in Anſwer 
to this, argued in the following Manner 
The Petition ſets forth the ſeveral Steps 


taken after the former Election, and the Pro- 


ceedings on the Trial. Now what Evidence 


can be offered to eſtabliſh thele Facts fo 


moe as the Proceedings themſelves ? What 

be the EffeF of the Evidence is not 
now the Queſtion. Valeat quantum valere 
poteſt. But as to the Objections now made, 
theſe Proceedings are not only proper and 
competent, but they are the only proper 
Evidence that could be offered, according to 
the Practice of all Courts of Juſtice; and 
either the Allegations of the Petition are not 
capable of Proof, or they are to be proved 
in this way. 

The Rule of Evidence mentioned, does 
not interfere with the Admiſſion of theſe 
Proceedings, If the'Sitting Member were 

. 


PROCEEDINGS before a FORMER COMMITTEE. 


no Party to the laſt Cauſe, or if the Facts had 


not been alledged againſt him, then indeed 


it might be argued, that the Cauſe was not 


the ſame, and the Parties not the ſame. 
But, it was argued, if the Committee con- 
ſidered the Reaſon of the Rule, they would 
find it is not applicable to the Caſe; for it 
is intended to prevent Perſons from being 
bound by Judgments, which they may have 
had no means of preventing. But the pre- 


ſeat Sitting Member was there a Party, and 

had the Opportunity of Croſs-examining che 
Witneſſes and of making his Defence. There- 
fore as againſt him the Cauſe is the ſame; 


and it ſignifies nothing, who the Petitioners 
were then or are now. The qu-/#:0n is the 
ſame. 5 
In order to make a Verdict, and Pleadings 
in an Action, proper Evidence, it is not neceſ- 
ſary that both Plaintiff and Defendant, or 


either of them, ſhould be the ſame. It de- 


pends upon the Subject Matter of the Suit. 
If that is the ſame, then the Evidence is pro- 
per. As where an Action has been brought 
upon a Right of Common, or other Intereſt 
affecting many Perſons; a Verdict in that 
Action would be Evidence in any ſubſequent 
Action, upon the ſame Right of Common, 
by and againſt any Perſons claiming the 
ſame Intereſt. But much more would it be 
Evidence in an Action upon the ſame Right, 
againſt the ſame Defendant. 

The Court over-ruled the Objeftion. 

On the Part of the Peritioners, the Minutes 
of the Proceedings of the former Committee 
were then offered in Evidence upon the Oath 
of the Clerk who entered them. 
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PROCEEDINGS before a FORMER COMMITTEE. 


The Counſel for the Sitting Member ob- 


jected to their being received; contending, 


That no Evidence of what Witneſſes ſwore, 
ought to be admitted, without the Pre- 
ſence of the Perſons who gave the Teſtimony, 
to confirm it in the ſame Manner upon Oath 
again; unleſs it could be ſhewn that the 


Witneſſes were dead, or not forthcoming. 
Therefore it would be incumbent on the 


Petitioners to produce the Witneſſes again, 
before they could properly ſtate their De- 
poſitions to the Court. 

That this was the Rule of Law in criminal 
Caſes, (of which kind this Cauſe was), would 
appear flom a Conſideration of the Stat. 
1 2 P. & M. c. 13. For before that Act, 


De poſitions taken by a Juſtice of the Peace, 
upon Queſtions of Felony brought before 


him, were not admitted in Evidence on the 
Trial of the Crime in another Court. That 
the Inference from the Statute being, that 
it was neceſſary to make a particular Law 
for the Admiſtion of ſuch Evidence, in that 
particular Caſe it was further to be inferred, 
that ſuch Depoſitions were not admiſſible in 
common Cales. 

That the general Effect of the Evidence, 


entered on the Minutes was, that certain 
Wirneſles, ſwore to certain Facts, leading (as 


would be argued by the Petitioners) to the 
Determination of the Committee. But that 
it would be contrary to the Rules of Evi- 
dence, to receive Information of ſuch Facts, 
in any other Manner than by the Oaths of 
Witneſſes examined before them; and that 
the Minutes of theſe Depoſitions, on a for- 

mer 


PROCEEDINGS Before 4 FORMER COMMITTEE, | 


mer Trial, wanted Authenticity upon the 
Preſent. 


To theſe Obſervations it was anſwered, 


That the Minutes were offered for no other p. 474. 


Purpoſe, but to prove that there were ſuch 
Proceedings, as the Petition ſets forth, and 
that they were regularly had; that the Cauſe 
was tried according to the Allegations and 
Proofs, and that the Court came to ſuch a 
Deciſion. 

That it was not intended to prove from 
them, the Truth of the Fadis charged upon 
Mr. Hobart in thoſe Allegations, or proved 
upon that Trial: And even if it were to be 
admitted, that all the Witneſſes upon the 
former Trial ſwore falſely, the Minutes 
would be equally competent Evidence, for 
the Purpoſe for which they were offered. 

That it was neceſſary to ſee the Evidence 
given upon that Occaſion, in order to diſcover 
the Grounds of the Determination ; becauſe 
that did not, upon the Face, import a Con- 
viction of Mr. Hobart: that the Minutes 
taken by the Authority, and in the Prelence 
of the Committee, were the Record of their 
Proceedings, and muſt be held authentic. 
That as the Point contended for by the 
Petitioners was, that Mr. Hobar!'s Incapacity 
was neceſſarily to be inferred, trom a View of 
the Reſolution of the Committee, connected 
with the Evidence and Accuſation, it muft 
follow that this Evidence ſnould be conſidered 
with relation to its Conſequences. 

That though a different Courſe was held 
in the Caſe of Kirkudbright (Sce poſt 91.) 
that would not affect this Caſe ; becauſe the 
G2. Petitioner 


36 


p. 476s 


PROCEEDINGS before 2 FORMER COMMITTEE. 


Peti:i91er there had a ſpecial Reſolution in 
his Favour, againſt the Sitting Member di- 
rectly ; and that made an Inveſtigation of 
the former Proceeaings, as far as related to 
the Evid-nce of the Fats, unneceſſary. Mr. 
Gordon, in that Caſe, having been declared 
gUu1!ty of Bribcry ar the former Election, the 
Committee did right to conſider the nullity 
of his ſecond Election, as a regular Con- 
ſequence of ſuch former Reſolution. 

That no Evidence of the Facts, upon which 
the Reſolution of the former Committee was 
founded, ought to be admitted here, even 
if the Petitioners were inclined to enter upon 
them ; becauſe the preſent Petition does not 


alledge any of thoie Facts, and ought not 


to dv it: The Time for complaining of 
any Illegality in the firſt Election, being 


limited to a Period in the beginning of the 


Seſſion, which had long ſince elapſed. That 
the Petitioners now had no Occaſion, nor 
right, to enter upon any other Matter than 
the Procecdings of the former Committee, 
the Progreſs and Concluſion of which, and 
nothing clſe, made the Subject of the pre- 
ſent Euquiry, 

That it was therefore immaterial to in- 
quire, whether the Witneſſes who proved 
the Facts beture were now to appear, or not, 
in order to ſo ear again to the ſame Facts; 
ſince the Truth of their Evidence was not now 
in Hucſtion, but its Effect and Conſequences. 
Ihc Counſcl tor the Sitting Member ob- 
ſerved in reply, That the Minutes of the 
Evidence and Proceedings of the former 
Committee, could not be compared to a 
Record of the Froceei'ings in a Suit at Law, 
nor the ſame Coniequences be drawn from 

chem; ; 


BRTIRE RV 4/ 4 PREVIOUS ELECTION. 


them; becauſe the Petition, Evidence, and 
Judgment bad no neceſſary Connefion with 


each other, as they had in the Record of 


an Action: That in the Latter, the Point in 
Iſſue was always preciſely ſtated, and the 
Judgment paſſed upon it exprelsly, ſo that 
the Import of it could not be miſtaken. But 
that upon the Face of the Committee's Pro- 
ceedings no Point in Iſſue was ſtated, and no 
expreſs Judgment given, and the Concluſion 
was to be made out by Conjeure, 

That it would be very difficult for any 
Man to read the Evidence of the laſt Trial, 


though only for the Purpole mentioned, 


without catching ſome of the Effect of it 
with relation to another, which the Petitioners 
had in View: That even the moſt guarded 
Mind might be ſo caught: For which Reaſon 
the Committee ought not, but under a 
_ cogent Neceflity, to enter on the Peruſal of 
it at all, 


The Committee paſſed a Reſolution, © To p. 477. 


admit the Evidence of the Minutes taken before 
the laſt Norwich Committee. 


2d. BRIBERY 44 PREVIOUS ELECTION, 


In the Caſe of the Szarorn Election, of; Luo. 11% 


March 1785, a Witneſs upon the Subject 
of Bribery was going to relate Circumſtances 
of it againſt one of the Petitioning Candi- 
dates, previous to a former Election; (which 
on Trial before a Committee had been de- 
clared void; ) and applicable to that Elec- 
tion.—On the Part of the Petitioners it was 
objected, That this Evidence was incompe- 

G 4 tent 
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p. 111. 


3 Lun. 448. 


Po 309. | 
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tent without connecting it with the ſubſe- 


vent Election now in diſpute. It was an- 


ſwered, that if there were no immediate 


Connection proved, it would ſtill be com- 
petent Evidence. — iſt, Becauſe the former 
Election having been declared void, was no 
Election in Law: and the Election now try- 


ing would be the Election affected by that 


Bribery in contemplation of Law. — adly, 


Becauſe it would be the Duty of the Court 


to judge how far the ſuppoſed Bribery might 
have influenced the Vote upon the preſent 
Election, conſidered as a ſeparate Election, 
and independent of the former. More 
eſpecially if it ſhould appear to be a cor- 
rupt Contract for the Seat in Parliament, 
generally, without a View to the particular 
Time. 

The Committee reſolved, © That the Counſel 
* might proceed in the Examination.” 


In the Caſe of Norwich, an Election made 
on the 15th September 1786, was, on Trial 
before a Committee choſen on the 15th 
February 1787, declared void; on the Ground 
that neither the Sitting Member (Mr. Hobart) 
nor the Petitioner (Sir Thomas Bee vor) was duly 
elected; and this Determination appears to 


have heen made on Evidence applicable to 
the Treating Af? (7 & 8 W. 3. c. 4). The 


Petition in that Caſe alledged both Bribery 


and Treating againſt Mr. Hobart. 
On the 15th March 178), in conſequence 


of a new Writ being ordered, Mr. Hobart 
and Sir Thomas Beevor were again Candi- 


dates; and Mr. Hobart was elected. 
Againſt 


BRIBERY af 4 PREVIOUS ELECTION. 


Againſt this Election a Petition was pre- p. 


ſented by certain EleQors, but not by Sir. 


Thomas Beevor , which Petition recited the 
former Election, the Petition againſt it, the 


Determination on that Petition, the Order for 


the new Writ, and the Election accordingly; 
and concluded by ſtating that the Petitioners 


conceived that the former Election of Mr. Ho- 


bart having been declared void, on the Ground 
of his having violated the Acts of Parliament 


againſt Bribery and Treating, he was rendered 
| ineligible ; and that therefore the other Can- 


didate being the only eligible Perſon who of- 
fered, ought to have been returned. 

The Counſel for the Petitioners in opening 
their Caſe, ſtated the Circumſtances of the 


former Election, and the general Effect of 


the Evidence laid before the Committee on 
that Election. They claimed the Seat for 
Sir Thomas Beevor, on the Ground of the 
Ineligibility of Mr. Hobart; and contended 
that the Petition on the former Election, with 
reference to the Trial and Decilions, were 
to be conſidered as founded on the Charge 
of Bribery and Treating only. 


They ſaid, that though the Reſolutions of 


the former Committee were expreſſed in ſuch 
general Terms, as not of themſelves necel- 
ſarily to imply a Diiqualification of Mr. 


Hobart, yet when ſo connected with the Pe- 


titions, by the Evidence given in ſupport of 
them, they muſt have this Effect: Becauſe 
the Judgment muſt be taken to have been 
founded upon the Evidence produced. That 
therefore ic would be neceſſary for the preſent 
Committee, to fee and examine the State 2 

LS 


p. 458. 


459 


89 


r. 462, 3. 


7 . 464— 6. 


Þ» 466. 


BRIBERYT af a PREVIOUS ELECTION. 


this Evidence contained in the Minutes of the 
former Trial, 

That they ſhould not offer the Minutes, 
as Evidence of the Truth of the Fa&s therein 
contained; but to ſhew the Grounds upon 
which the former Committee proceeded to 
their Determination, and to efiabliſh the Al- 
legations of the preſent Petition in this re- 
ſpect. 

That they ſhould likewiſe offer Evidence, 
again, of the Bribery and Treating practiſed 
by Mr. Hobart, at the former Election, by 
ſome of the principal Witneſſes examined 
before. 

They uſed other Arguments to enforce the 
Principle that Mr. Hobart was ineligible. 

The Counſel for the Sitting Member ob- 
jected to the further Proceeding on Behalf 
of the Petitioners, on the Ground that there 
was no direct Charge in the Petition affect- 
ing the Sitting Member; the Petition ſtating 
it argumentatively, and the Reſolution of 
the former Committee being <qually appli- 
cable to both the Candidates; That the 
Committee ought not therefore to receive 


the Evidence offered by the Petitioners, be- 


cauſe in every Action the Charge mult be 
preciſely ſtated, that De fendants may know 
what Defence they are to make. 

The Counlel for the Petitioners endes- 
voured to ſhew that the Petition did, 
ſubſtance, accuſe the Sitting Member Ave 


Bribery. They contended that it was not 


neceflary or proper to argue what the Effect 
of the Petition might be, if the Charges of 
it ſhould be eſtabliſhed in Evidence. But 
the Queſtion (taid they) now is, whether 70 

Evidence 
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Evidence ſhall be heard, or whether the Charges 
are capable of Proof. As to this, they quoted 


the Caſe of Kirkudbright in 1782 as directly Cafe of Kir- 
in Point. There had been a Petition from **%r#z%r- 


Mr. Gordon againſt Mr, Johnſton, after the 
general Election, tried in 1781; and in the 


Courſe of the Trial, Evidence being pro- v. 467. 


duced of Bribery againſt the Petitioner, the 
Committee paſſed a Reſolution, expreſſing 
that he was guilty of it, and having allo de- 
termined the Election to be void, a new 
Election took Place, The ſame Parties were 
again Candidates, and Mr. Gordon, againſt 
whom the above mentioned Reſolution paſſed, 
was returned, Mr. Jehnſton, the other Can- 
didate, petitioned againſt him. In his e— 
' tition there was a Recit:] of the former 
Proceedings, in the ſame Manner as in this; 
and upon the Trial, the then Sitting Mem- 
ber, Mr. Gordon, objected to his producing 
the Minutes of the former Committee in 
Evidence to' prove the Bribery. The Point 
was argued by the Counſel cn bath Sides, 
and the Committee adjudged the Evidence 
to be proper, and received it. Even the 
Sitting Member's Counſel then, admitted 
them to be competent to prove the former 
Proceedings; which is all the Uſe intended 
to be made of them bere, on the Part of the 
Petitioners. If the Committee it was urged 
ſaw no Reaſon to impeach the Authority of 
this opinion, they would of courſe follow ir, 


and allow the Petitioners to proceed on their 
Caſe. 


The Counſel for the Sitting Member ob- *: 468. 


ſerved in reply, 
That there was a great Difference between 
the Caſe of Kirkudbright, and the preſent, In 
b that 
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92 BRTBERVY af 4 PREVIOUS ELECTION; 


that the Parties to the two Petitions were 
the very ſame: Here they are not, and Sir 
Thomas Beevor, the loſing Candidate on the 
former Ele&ion, had declined petitioning 
now. In that, the preſent Point was not 
argued at the Bar, nor ever ſtirred. 
The Committee, having deliberated vpon 
the Queſtion, reſolved, 
That the Counſel for the Petitioners ſhould 
proceed with the Evidence. 
p. 469. In the courſe of the next Day, after de- 
liberating, they directed the Counſel to be 
informed, 

T hat the above Opinion was N to the 
ObjeFion made on the Part of the Sitting Mem- 
ber, that no charge was Rated in the Petition, 

On the Morning of the following Day, 
they again deliberated, about giving a fur- 
ther Explanation of the above Opinion ; after 
which, the Chairman Was directed to inform 
the Parties; 

That if the Counſel ſhould offer v viva voce 
Evidence to prove Facts of Bribery and Treating, 
prior to either Election, the Chairman was 10 
inform them, That the Committee had, in their 
former Deliberations fully conſidered this Queſ- 
hes «Tk tion; and were of Opinion, That it is not re- 
164,5. in the levant to be Subject matter of the Pelition.“ 
Nores, ihe Cale This E-xpianation was occaſioned by what 

fell from the Petitioner's Counſel, in arguing 
upon the Effect of the Evidence intended to 

be offered on their Part. 
8 The Committee finally determined that 
3 the Sitting Member was duly elefled ; having 
previouſly re ſolved, that the Diſquali fication 
by Stat. 7 C 8 W. 3. c. 4. fo far as the ſame 
relates to | reating, is net projpettive to a tu- 
ture Election. 


CHAPTER v. 


Of WRITTEN Evipencs in general. Its 
ErrEcr— and by whom to be produced. 


— 


I, CHARTERS z prove themſelves, 


In the Caſe of DeR By, where the original z Dove. 303. 


Charter of the Borough was produced by 
one of the Agents, the Counſel for the Sit- 
ting Member deſired that he might be ſworn, 
and aſked from whence he had brought it; 

bur on the Part of the Petitioners it was ſaid, 

and agreed on all Hands, that indeed with. 
regard to a common Deed, when it is more 
than 3o Years old, the Law not requiring 
that the ſubſcribing Witneſſes ſhould be pro- 
duced to prove the Execution, the Per- 
ſon producing the Deed muſt be ſworn, 
and muſt prove that it was taken out of 
the proper Repoſitory ; but that Charters and 
all Inſtruments under the Great Seal prove 
themſelves; and that. with regard to them no 


Collateral Evidence is required to prove their 
Authority, 


_ Cancelled "TE Evidence of Uſage. 


See Lahr Ed. 
Law ED Evi- 
d 


In the Caſe of Lyws, it appeared that * vn: 2b 


Charles II. in the 36th Year of his Reign, 
granted a Charter to the Corporation, which 
partook of the prevailing Principles of 
Government of that Time. It was annulled 
a little before the Revolution, by the Pro- 
clamation of James II. according to a Power 
reſerved in the Charter for that Purpoſe. 
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See p. 527. 


Ju Dbouxrs in Quo Warranto. 


This Charter contained a Clauſe relating to 
Parliamentary Elections, for the ſake of which 
it was produced, for the Sitting Members, 
The Counſel for the Sitting Members of- 
fered this cancelled Charter in Evidence, as a 
Proof of what was. ar the time of granting 
it, the acknowledged Uſage of the Borough 
in elefting Members. This was objeQed 
to on the other fide: Becauſe it was to be 
received either as a royal Charter, or nothing : 
And as a Charter it was annulled and can- 
celled, and had now no Scal or other Mark 
of Authenticity: it was not what it purported 
to de, and therefore not to be received. For 
the Sitting Members it was argued to be 
competent Evidence, tothe Purpole for which 
it was produced; i. e. of Reputation and 
Uſage; becauſe it appcarcd to be an antient 
Paper of Authority, found among the Re- 


cords of the Corporation, and as ſuch, entitled 


to reſpect in theſe Queſtions. Hereupon the 
Committee refolve % receive it in Evidence. 


2. Judgments in Quo Warrants. 


When ia the Caſe of the SeconD CARLISLE 
Election, the Petitioners produced the Copies 
of Judgments, on Informations in the Nature 
of a Yuo Warrante, againſt certain Freemen in 
the oppolite Intereſt, as Evidence againſt the 
Right of admitting occaſional Freeinen, the 
Evidence was objected ro—They were ſaid 


to be res inter alios ate: And it was urged 


that the Judgments were by Defaulr, and 
not concluſive; and were upon Demurrer; 


not after Verdict upon the Trial of the Kight. 


— On 


Dzzps—Of proving them by Others than tbe 


ſubſcribing Witneſſes. 


—On the other Side a Caſe was cited from 
Bull. V. P. 227, 9, 240, referring to Carib. 
181; to ſhew that in a Queſtion of Cuſtoms 
ſuch Evidence was proper. And it was faid, 
that as what the ſame Perſons might ſay of 
the Right, would be goodEvidence after their 
Deaths, d fortiori their Acts would be ſo. 
The Committee over- ruled the ObjeFion. 


3. Deeds Of proving them by Others than the 
ſubſcribing Witneſſzs, 


In the Caſe of CRICELA DE, a Leaſe was 

produced, to ſhew that the Voter was a Leaſe- 
holder for three Years. It was atteſted by a 

ſubſcribing Witneſs; but one Morgan Byrt 
who had not ſubſcribed it, was called to prove 
the Execution, as having been preſent on 
the Occaſion. It was not alleged that the 

ſubſcribing Witneſs was either dead, or kept 
out of the Way by the oppoſite Party. 


59 


4 Dove: 72» 


The Counlel for the Sitting Member ob- | 


jected to Byr!'s being examined on this Mat- 
ter, his Teſtimony not being the beſt Evidence. 

To this it was antwered, That though 
Witneſſes are neceſſary to the execution of 
Deeds, yet the Subſcription of thoſe Witne ſſes 
is not neceſſary; for that a Deed is perfectly 
valid, although not ſubſcribed, (by Wit- 
nefles) provided there is a Leſtimony to prove 
the Execution. That this being the Caſe, 
any Witneſs who jaw a Deed executed is as 
competent to prove the Execution, as he 
who ſubſcribed it: and that the main Uſe of 
Subſcription by the Witneſſes is, to lerve 
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Dkxps, Proving, &c. 


as a Memorandum, or Indication, to point 
out who the Perſons are, who can Prove the 
Execution. 

In reply it was ſaid, That although when 
a Deed 15 not ſublcribed by any Witneſſes, a 
Perſon who ſaw the Execution may be com- 
petent to prove it, yet, when it is ſubſcribed 
by a Witnets, the Caſe is very different; for 
that then, if the ſubſcribing Witneſs is not 


called, it muſt be preſumed that the Party 


negleGing to call him is afraid of his Evidence. 
The Court being cleared, the Committee 
Jeliberared for fee Time; after which the 


Counſel being called in, were aſked, whether: 


a Witneſs to the Execution of a Deed might 
not ſign it at a Tire ſubſequent to the Exe- 
cution: (in che mean Time, while the Coun- 


ſel were out, Hyrt had actually atteſted the 


Leaſe.) It was agreed on the Part of the 
Sitting Member, that a Witneſs might fign 
' ſubſequent to the Execution, and that no Line 
had been drawn by the Law, as to the Length 


of Time after the Execution, within which 


he might ſubſcribe. On this, the Court be- 
ing cleared again, the Committee after de- 
liberation; relolved * That Morgan Byrt is 
at Liberty to Live Evidence of the Execution 
of the Leaſe,” * 7; 


as 


— — — — — ho 


* It is now by no means are dead: and any Per- 
uncommon to adopt this ſon is living who faw the 


Practice in the Courts of Deed executed, though 


Law; particularly when he did not atteſt it at the 
the ſubſcribing Witneſſes Time. 


4. Of 


4. Of exoDuciNG Deeds and Papers; by whom 
they are to be produced; of Notice to produce 
them; and of admitting parol or other Evi- 
dence of their Contents : (and ſee poſt, Cap. 
VI. [8]. as 10 privileged Witneſſes.) 


la the Caſe of DrRBY, a general Notice 
had been ſerved on the Mayor, to produce 


the Indentures of Apprenticeſhip, which at the 


Time of the Application by Voters to be ad- 
' mitted to the Freedom of the Borough, had 
been lefr in his Hands. He had not pro- 
duced the Indenture of Jones (the Voter in 
queſtion): but the Petitioners had a Dupli- 
cate of it, which they produced. It appeared 
that he had been bound to one Holmes; and 
H. Cawley being called to prove his actual 
Service, ſaid that Holmes had aſſigned him 
to his (the Witneſs's) Father, and that he 
had ſerved the whole ſeven Years to him. 
Another Witneſs ſwore, that he ſaw both the 
| Indenture and Aſſignment, or Turn-over de- 
livered to the Mayor; That, in the Minutes 
he took at the time, it was mentioned 
thus: © Thomas Jones, an Indenture and 
Turn-over, from Holmes to Cawley;” That 
he could not ſay, whether the Turn-over was 


97 


3 Dovs. 345. 


p. 340. 


written on the Indenture, or was a detached 85 


Inſtrument. 


The Counſel for the Sitting Membe: in- 
ſiſted, that ſuch Aſſignment could not be 
proved by parole Evidence, That to en- 
title the Counſel on the other Side to offer 
ſuch Evidence, it was not ſufficient to ſay that 
the Aſſignment had been delivered to the 
Mayor, and he had not produced it. That it 

H muſt 
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muſt alſo be ſhewn, that he had received Notice 
to produce it. That a Notice to produce the 
Indenture, did not imply a Notice to pro- 
duce the Aſſignment or Turn-over, which, 
for any thing that appeared to the contrary, 
was a ſeparate Inſtrument. 

On the other Side it was contended, that 
the Notice was ſufficiently comprehenſive, 


and plainly muſt have been underſtood by 


the Mayor, as extending to all the Muni- 
ments delivered to him by the Claimants, as 
Evidence of their Titles, 

The Committee over-ruled the Objedtion; 
and the Circumſtances neceſſary to eſtabliſh 
the title of Jones, were proved. 


In the Caſe of CRICKLA DE, Evidence 
being produced to prove the Titles of in- 
dividual Voters, the following general Queſ- 
tion was argued and determined. 

The Queſtion was, Whether, in order to 
ſubſtantiate a Vote, it was neceſſary to pro- 
duce Deeds to the Committee which had been 
produced at the Poll, and admitted 15 the 
returning Officer, 

The Reſolution of the Committee was as 
follows, 

Reſolved, © That any Deed upon which a 
Voter claims to vote, ſuch vote being ob- 
jetted to by the Parties, muſt be produced to 
the Committee, or Proof given that ſuch Deed 
is unduly with- held or loſt ; before the Com- 
mittee can admit other Evidence, as ſuffici- 
ent to ſubſtautiate the Vote.“ 

In the ſame Caſe, the Poſſeſſion of ſeveral 
Voters (whoſe Title to vote was denied, + A 

no 


Of xxopvennc Deeds and Papers, &c. 
who had tendred their Votes againſt the Sit- 


ting Member) was ſo proved as to be primd 


facie Evidence of their being Freeholders : 
but it appeared by a Check-book which 
had been produced on the Part of the Pe- 
titioners, (a Number of Electors) that thoſe 
very Voters had claimed as Leaſeholders for 
Terms determinable on Lives, and that they 
had been rejected, on the Ground of that 
Title being inſufficient to give a Right to 
uo 0 

On the Part of the Petitioners, it was con- 
| tended, That, if their being Frecholders was 
controverted on the Ground of their having 
claimed as Leaſeholders, it was incumbent 


on the Sitting Member. to produce the Leaſes. 


The Counſel for the Sitting Member in- 
ſiſted, That, as it appeared from the Check- 
book, which the Counſel for the Petitioners 
themſelves had delivered in as Evidence, that 
the Perſons in queſtion had claimed as Leaſc- 
holders, it was now incumbent en them to 
produce the Leaſes, to ſhew that thoſe Men 
had the Titles under which they had claim- 
ed to vote, That it is the known Practice 
in Zjedments (to which a Trial before a 
Committee, whether a Man really has the 
Eftares by which he claims ro be a Voter, 


may be very properly compared) that, if 


the Plaintiff's Witneſſes, after having prov- 
ed his Poſſeſſion, ſhew, on Croſs-examina- 
tion, that he claimed by a Deed, the Plain- 
tiff muſt produce and give yer of the Deed, 


There was no expreſs Determination on 
this Queſtion z but the Counſel ſeemed to 


underſtand the Senſe of the Committee to be, 
H 2 that 


2 


100 


2 Lp. 568. 


S Lvy, 602, 3. 
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Of yRODUCING Deeds and Papers, &c. 


that the Petitioners muſt produce the Leaſes ; 
and accordingly the Counſel for, the Petition- 
ers, on a ſubſequent Day, produced the Leaſes, 
which amounted to a Waiver on their Part, 


of the Point in diſpute. 


In the Caſe of BE 1 it was er- | 
preſsly reſolved, that in Caſes where the Con- 


rents of Deeds were neceſſary to ſupport an 


Objection, no Evidence of them ſhould be 


received unleſs Notice had been ſerved upon 


the Party to produce the Deeds. Neither would 
the Committee lend their Aſſiſtance to the 
Parties in order to compel a Production of 
Deeds to invalidate the Title of a Voter. 
Some Subpenas having been ſigned by the 
Chairman to Witneſſes to produce Deeds in 


the Beginning of the Trial, as a Matter of 


courle, were in conſequence re-called. 


The above Rules were adhered to in the 
caſe of BuckinGHAMSHIRE. In that Caſe 


alſo, a Witneſs was going to relate the Con- 


tents of a Voter's Title Deeds, of which he 
had obtained Inſpection by Threats, This 


Evidence was objected to, and the Com- 


mittee he reupon reſolved, 

That they ought not to compel the Production 
ef Title Deeds: And that the Evidence of Deeds 
ol tained uncer the Threat of Compulfion be not 
admitied, 

In pi oceeding upon an Objection relating 
to Mortgaged Premiſſes, the Circumſtances 
falling within the above Reſolution, the Pe- 
titioner could not produce the Deeds in 
Evidence; and a Witneſs was called who 


had 
2 | 


OFyRopveixo Deeds and Papers, Ec. 101 


had made Extracts from the Deeds, which 
he was about to read to the Court. The 
Counſel for the Sitting Member objected to 
the Extracts, as not the beſt Evidence. The 
other Party anſwered, That the Reſolution 
prevented their producing the Originals, and 
they were therefore to be conſidered as loſt, 
which would enable them to read the Ex- 
tracts. The Committee reſolved, 
That the Extract of a Deed, in the Poſſeſſion 
of a Party not adverſe to its Production, be not 
admitted in Evidence inſtead of the Original. 
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In the Caſe of NaIx x, an Objection was 3 Luv. 411. 
made to the Vote of Sir Ludovick Grant, 
which aroſe out of the following Circum- 
ſtances. ok 
The Voter, having been duly inrolled as a 
Freeholder, executed a Truſt-Deed, in October 
1783, whereby he conveyed the Eſtate upon 
which he was inrolled, among others, to 
truſtees, for the Benefit of his late Brother's 
Creditors ; with Power to ſell, and with pro- 
curatory of Reſignation, Precept of ſaſine, 
and Clauſe of Warrandice, without a Clauſe 
of Redemption. Upon which Deed, Saſine 
was regiſtered in favour of the Truſtees, in 
March 1784. Sir Ludovick Grant, continued p. 41%. 
in receipt of the Rents, at the time of the 
Election, as far as it appeared in this Cauſe. 
The Truſtees acting under this Deed had 
advertiſed the Eſtates to be fold accordingly. 
At the Election Meeting the Petitioners 
objected to Sir Ludovick Grant, that by this 
Deed he had denuded himſelf of his Intereſt 
in the Eſtate, and therefore ought to be ex- 


H 3 punged 
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punged from the Roll: But the Freeholders 
repelled the Objection, and ſuſtained his 


Vote.“ After the Election, the unſucceſsful 


Party complained to the Court of Seſſion, 
againſt this deciſion of the Freeholders ; bur 
upon the hearing of the Cauſe, the Court diſ- 
miſſed the Complaint, and affirmed the Re- 
ſolution of the Election Meeting. Againſt 
this Sentence of the Court of Seſſion, an Ap- 
peal was preſented to the Houſe of Lords, 
a few Days before the Trial of this Petition 


began. 


In the courſe of the Inquiry into this Vote 
before the Committee, it became a Queſtion, 
Whether the Party objecting ought to pro- 
duce the Truſt Deed itſelf, whereby the 
Voter had diſponed his Property to the 
Truſtees. The Counſel for the Sitting Mem- 
ber inſiſted upon the production of the Deed. 
On the Part of the Objectors, it was con- 
tended, That as this Deed had been admitred 
by the ſame Parties, in the Cauſe in Scotland, 
it ought not to be required now. That fur- 
ther, as the Inſtrument of Saſine had now 
been produced, which proceeded upon that 
Deed, the Effect of it was legally before the 
Courr, in the ſame manner as if the Deed 
itſelf had been produced, And they con- 
rended, that even if noth-ng more than the 
Minutes of Election had appeared, they would 
be ſufficient, becauſe it appeared from them 
that Sir Ludovick Grant had admitted the 


— 


—_——— 


Ii did not appear, that tendered to the Voter. 
the Truſt Oath preſcribed + This Appeal was ne- 


by Stat. 7 G. 2. c. 16. was ver afterwards proſecuted. 


Deed 


Of PRODUCING Deeds and Papers, Ec. 


Deed at the Election, when his Vote was 
objected to. | | 
That by the Law of Scotland, theſe Cir- 
cumſtances were more than ſufficient Proof 
of the exiſtence of the Deed in Queſtion, 
as to the preſent Purpoſe; and the Court 
in conſidering a Caſe under the Law, ought 
to be guided by the Rules of Evidence re- 
_ ceived there. The Counſel concluded with 
requeſting the Court, if their deciſion ſhould 
be againſt them; to conſider the hardſhip 
of the Petitioners? ſituation, and to make an 
Application to the Houſe, for leave to ad- 
Journ, in order to give the Petitioners Time 
to obtain the authentic Evidence of the Deed 
from Scotland; becauſe it was evident that 
| thoſe who contended for the neceſſity of pro- 
ducing the Deed, could have no other mo- 
tive in it, but captiouſly to over-reach their 
Opponents in a Point of Form unexpected. 
The Committee thought it unneceſſary to p. 43 
hear any Argument from the other Side; and 
informed the Counſel, that they had Reſolved; 
That the production of the Truſt Deed was 
neceſſary : And that the Committee would apply 
to the Houſe for leave to adjourn, for a Time 
ſufficient to enable the Petitioners to procure 
the ſame. | 
This Reſolution had the Effect of pro- p. 434 
ducing from the Counſel for the Sitting 
Member, an Admiſſion reſpecting the Deed. 
In the Caſe of Forfar, in April 1782, 
the Committee paſſed a ſimilar Reſolution, 
upon an Occaſion of the ſame kind. 
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In the Caſe of the Crickxr ape Election, Report of the 


Sor We > Cricklade Caſe, . 
tried in January 1782, the Qualification of by wir. Petrie, 
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Of eRoDUCING Deeds and Papers, 2 


Mr. Petrie, the petitioning Candidate, for a 
Seat, was an Annuity ſecured by a Deed; 
to the Contents of which Deed the Counſel 
for the Sitting Members wiſhed to examine 
a Witneſs, This was objected to by the 


- Counſel for the Petitioner, who aſked the 


Witneſs (the Attorney in the Cauſe) if he 
had given, Notice to produce the Deed: who 
anſwered © No; but he would Immediately 
give Notice.” 

Next Day a Witneſs was called, who de- 
poſed, that after the Committee aroſe on 
the preceding Day, he had ſerved a Notice 
on the Petitioner, to produce the Deeds con- 
taining his Qualification : that he had left the 
Notice with the Servant of the Petitioner, at 
his Lodgings. 

The Counſel for the Sitting Members then 
called vpon the Petitioner to produce the 
Deeds in conſequence of this Notice. 

This was objected to by the Counſel for 
the Petitioner ; on the Ground that this was 
by no means reaſonable and proper Notice; 
and they inſtanced a Caſe which had hap- 
pened at York Aſſiles, where Notice to pro- 


| duce a Deed was given during the Aſſiſes, 


and the Judge conſidered ſuch Notice as 
not allowing a reaſonable Time. They con- 
tended that no Notice was reaſonable which 
was given pending 4 Trial, and particularly 
when given in conſequence of an Ohjection 


made to the offering, parol Evidence of the 


Deed. 

The Counſel for the Sitting Member con- 
tended, that there was no pretext tor ſurprize 
in this caſe, as every Candidate is bound to- 

have 


Corporation Boołs — Beſt poſitive Evidence. 105 
have the Evidence of his Qualification al- i | 
ways in readineſs. —That the Caſe of a l 
Trial at the Aſſes was very different from ll 
the preſent, it being known that Election it 
Cauſes frequently laſted many Weeks. lj 
Ila reply to this, the Counſel for the Pe- i 
titioner, inſiſted on their former Arguments ; | 
and added, that it is the Duty of the Party | 
| who aſked for Evidence, to give due and pro- ll 
per Notice to produce it; which had not | 
been given in the preſent Cale. fl 
The Committee, on deliberation, came to b. 52% | 
the following Reſolution. ſk 
Notice not having been given to the Pe- Wa 
titioner, to produce the Deeds containing his 1 
Title to a Qualification, before ihe Day of | 4 
taking the Petition into Conſideration by the M 
Houſe, the Committee are of Opinion that e 
the Counſel for the Sitting Members ſhould I 
not be permitted to give Evidence of their 
Contents, 


5. Corporation Books— Beſt poſttive Evidence. 


In the Caſe of CARLISLE, a Book was 3 Lu? 57% 
produced from the Corporation Cheſt, to 
prove a liſt of Freemen of no Guild: (or 
Company): This Evidence was objected to, 
on the Ground that it was not the % upon 
the Subject; becauſe the Guild Books were 
the higheſt Authorities in thele Matters. 
That the Corporation had neither proper 
Authority nor the means of aſcertaining who 

were Members of the Guild or not. 

It was anſwered, That the Guild-Books 
could not prove who were 101 AS: of 
their 


106 


p. 574. 


3 Lud, 206. 


Ancient Rent Rolls, 


their Body; which was the Object in pro- 

ducing the Corporation Book. That all the 
Guild-Books of the fame Period were not 
exiſting, and thoſe remaining not compleat: 
Although if they had been forth-coming it 
would afford no Objection to the admiſſion 
of the Evidence: That they might in ſuch 
caſe, be produced to contradict the Corpora- 


tion Book, if it was capable of ſuch contra- 
diction: But that primd facie it ſtood as 


authentic Evidence, 
The Committee received the Book in Evidence. 


6. Ancient Rent Rolls. 


In the Caſe of DownTon, 1785, 2 Paper 
was produced and offered in Evidence, which 
appeared to be a Rent Roll of the Lord- 


ſhip of Dotunton for 1738, 1739 and 1740. 


This had been found, by che Solicitor for 
the Party producing it, during the Trial of 
the Cauſe, in a Box of Paper relating to 
the Borough. The Box was in the Houle 
of the Counteſs Dowager of Radnor, where 
it had heen depoſited many Tears; which 
Houſe had belonged to Lord Feverſbam, 
her firſt Huſband, This Box had been 
examined for Papers upon a former Trial, 
but this Rent-Roll, was never diſcovered 
before; and was now obſerved, for the firſt 


Time, in looking for a Conveyance from 


Mr. Aſbe. Upon finding this, the Solicitor 
ſearched the Box attentively for other Rent- 
Rolls, but could find none. 


1 his Paper was proved to be in the Hand- 
writing of one Leonard Snow, of Downton, 


who 


Aucient Rent Rolls. 107 


who was employed by Mr. Aſbe, in the way 
of a Land-Steward. Lord Feverſpam bought 
the Leaſe of the Manor from Abe, in 1742. 

An objection was made to the admiſũbility p 207. 
of this Paper in Evidence: and it was con- 
tended by the Counſel for the oppoſite Party, 

That it could not be received againſt their 
Clients, who were third Perſons, and not 
even indirectly Parties to it; and that it was 
not of a public nature. That the Rent-Roll 
on a former Trial, had only been received 
in Evidence, becauſe employed againſt thoſe, 
from whoſe Hands and authority it came, 
and who therefore could not diſpute it; and 
was likewiſe Evidence for the ſame Perſons, 
againſt their then Opponents ; becauſe the 
latter had themſelves acted upon its authen- 
ticity. But that the preſent Paper was under 
very different Circumſtances; being a private 
Family Paper, in the Cuſtody of a Party, 
written by one who for ought that appears, ö 
had no authority to make it, and compre- 
hending mapy other Subjects beſides the 
Borough Rents, and which, therefore could 
not be the Steward's Book of Collection.— 
That in Queſtions of Title, ſuch as are de- 
pending here, no Evidence ſhould be received 
of a Party's own compoling, | in confirmation 
of his Claim. 

The Counſel on the other Side anſwered, p. 208. 
That the Paper was to be received as a public 
Paper, made for the general Uie of the Bo- | | 
rough; that it appeared to have been acted 600% 
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acknowledged to be received upon it, which 


mult be pteſumed to have been authoriled by 
the | 


- I 1 
7 . 
— NID 2 
— en oe 
— — — 
— — «&.- 
— 


88 ah — 4 4 
- — — — 8 — 
— eh —— 


err 
— 
n 
>: 
_ 


4 ” n 
r 


ne. 
— 


, nn. 
F ̃ ̃ — — — 
— 


—ſ — —AE—ü 2 ͤ ——U— — 
* 


4 — — ER IRIS 
— — 
1 202508 0 * 


1038 


2. 209. 


m Lu b. 265. 


p- 206. 


Return to 4 Commiſſi on. 


che Lord of the Borough; becauſe. written 
by a Man at that Time in his employ, and 
preſerved ſince, among the Papers of the 
Family which then poſſeſſed the Lordſhip. 
That if there were at this Day a Lord of the 
Borough, indifferent to the Partles litigant, his 


Rent-Roll would be proper, and the beſt 


Evidence: In the fame Manner, for the pur- 
poſes of this Cauſe, that the Paper having 
been made, before the Families who are now 


diſputing had any Intereſt in the Place, was 


indifterent to both. — That the Committee 


were not now required to give any particular 


Effect to the Evidence, but only to decide 
Whether they would receive and conſider it. 
The Committee determined 10 receive the 


Paper in Evidence. 


7. Relurn do a Commiſſion, 


In the Caſe of DownTon, one Queſtion 
being, who had the Right to be the Returning 
Officer, The Steward of the Borough, or the 
Bailiff of the Hurndred ? on the Part of the 
Sitting Members, to ſhew the Right to be in 
the Stewerd, the Counſel offered to produce, 
from the proper Officer, the return made 
by Mawjon, the Borough-Steward in 1732, 
to certain Commiſſioners appointed by Letters 
Patent, to take a ſurvey of the Officers of Ceurts 
of Frftice, ard their Fees; in which return the 


Steward ſtates among other Things, That 


the Steward has the return of Writs to Par- 
lament,” 

The Connſel for the Petitioners contended, 
that tins Evidence was inadmiſſible; that 1 
che 


Copies of Land-Tax Aſſeſſments. 


8 
the Inquiry under which the Return had 
been made, had related to this Queſt ion, it 
could not be received, becauſe the Hand- 
writing of a deceaſed Perſon could not be of 
more avail than his declaration if living; 
and he would not have been allowed, if liv- 
ing, to have proved any Right or Privilege 
of his own Office; he is too much intereſted 
in ſuch Queſtions: Beſides this Anſwer in 
writing was made ex parte and not ſubject 
to a Croſs- examination. But they ſaid the 
Commiſſion under which this Anſwer was 
given, had no concern with the Rights or 
Duties of any Officer, it related merely to 
their conduct in reſpect of Fees, and the 
Steward of this Borough went purpoſely out 
of his way to ſtate any Part of his authority. 

The Counſel for the Sitting Member 
argued, 

That it was admiſſible Evidence, not as 
Evidence of the Right, but of an acquieſcence 
by the Bailiff of the Hundred, in what he now 
calls an Uſurpation; that it was admitted in 
the Cauſe, that the Bailiff of the Hundred 
has not exerciſed this Office during this Pe- 
riod; and this return ſhews, that when a_ 
public Inquiry was made into the Dctics 
of the Office, he. ſuffered another to claim 
them. 

After a ſhort deliberation the Committee v 267, 
reſolved not to receive the Evidence. 


8. Copies of Lond. T. ax Aſſeſſments. 


In the Caſe of BeprorpsnIRE in 1785, 2 Luv. 426. 


ſcveral Voters were objected to as not being 
regularly 
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Minutes of Quarter Seſſions.” 


regularly aſſeſſed to the Land-Tax under 
the Stat. 20 Geo. 3. c. 17; which renders 
ſuch Aſſeſſment neceſſary to give a Right to 
vote. 

In the Inſtance of one James Crouch, it 
appeared that in that Copy of the Rate 
which was given to the Clerk of the Peace, 
and by which the Committee proceeded, the 


Voter did not appear to be aſſeſſed: But 


in one of the Duplicates in the Hands of the 
Commiſſioners uf the Land-Tax he was ſo.— 
It was contended that all the Duplicates of 
the Aſſeſſments were equally authentick. The 


vote was accordingly declared good. 


In another Inſtance, that of Villiam Geary, 
Eſq. in the Duplicate left with the Clerk 


of the Peace no Sum was affixed to the 


Voter's Name, and therefore it was objected, 


that he was not duly aſſeſſed. The Counſel 


contending that the Statute meant to make 


the Duplicates i in the Cuſtody of the Clerks 


of the Peace, exclufrve Evidence of the Aſ- 
ſeſſment. In ſupport of the Vote, the Aſſeſſor 
produced the original Rate, in which the Sum 
of 141. 45. 8 d. was written, oppoſite to the 
Voter's Name: He allo ſaid, that if the Copy 


he had made our for the Clerk of the Peace, 
differed from that in any reſpect, it had 
been by Mifiake, It was likewiſe contend- 


ed, that the Act required Aſſeſſment only, and 


not an Aﬀeſiment in any particular SUM 


PHiL1PPS 17G. 


The Vote was declared god. 


9. Minutes of Quarter Seſſions. 


In the Caſe of Supzokx, it became a 
Queſtion (which was afterwards determined 
ol 
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in the Affirmative) whether perſons con- 
victed and attainted of Felony were diſ- 
qualified from voting: And on this an Argu— 
ment aroſe, whether the Evidence propoſed 
to be given was ſufficient to prove the Attaint. 
The Evidence offered was from a bound p. . 
Book, and looſe Papers, containing Minutes 
of the Proceedings of the Quarter-Seſſions 
at Sudbury, entered by the Town Clerk. — 
The Minutes were of this Sort, viz. © At 
the Quarter-Seſſions of Sudbury, holden this Day 
(mentioning the Day and Year) before the 
Mayor and Juſtices of the ſaid Borcugh, a 
Bill of Indifiment was found againſt Henry 
Aſhe the younger, of the Pariſh of 
for feloniouſiy ſtealing a quantity of V. arn, the 
Property of John Burkitt, of the Value of 
— — —, to which he pleaded Guilty; 
and is ſentenced to be whipt till the Blood comes.” 
The Counſel for the Sitting Member de- 
clared this to be the moſt extraordinary at- 
tempt ever made, to prove a conviction of 
Felony.— The Subject they contended was 
of ſo ſerious a Nature, that the Committee 
would adhere ſtrictly to the legal Rules of 
Evidence; and the more eſpecially, as the 
Charge is brought againſt Perſons in their 
abſence; and which Charge, if proved, will 
deprive them of their Franchiſe, Nothing 
ought to be ſo dear to an Engliſb- man as 
his Character, and vote for a Repreſentative 
in Parliament; and ſo tender have the Courts 
of Law been of them, that they never would 
admit of any Evidence to prove a conviction 
of Felony, but that which was full, formal, 
and technical. A complete Copy of che 
Record 


112 
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Minutes of Juarter-Seſſions. 


Record muſt be produced—the Names of 
the Judges, —the Authority by which they 
try the Felony, the Seſſions, the Grand Jury, 
—the Indictment, —the Caption,—the Ar- 
raignment, —the Pl-a,—the iſſue, —the Ve- 
nire,—the Jury impanelled and returned, — 
the Verdict, the Judgment,—all,. all muſt 


be produced by the Record, in order to 


prove, not only the Felony, but the Attaint. 


The reaſon and neceſſity of ſuch a full Re- 


cord is well known to Lawyers. One In- 


ſtance might ſuffice; the Jury are called 


twelve good Men; and although Perſons in 
general think they are Words of courſe, they 
are founded in great propriety. The Jury 


muſt be good Men ; that is, they muſt be 
of that Deſcription which the Law deems 


competent to try their Peer or Countryman; 
and if, even after Verdict, it were found 
that any of them were not Perſons of that 
Sort and Character, Judgment would be ar- 
reſted. Will the Committee therefore, it 
was aſked, now do what no Man could aſk 
for in the Courts below ? Will they admit 
theſe vague, broken, deficient, ſcraps of Mi- 
nutes, to prove that a Man was attainted of 
ſo bale a Crime as Felony? The Records 
of the Quarter Scflions, are of vaſt Impor- 
tance to the Subjects of this Realm; they 
ſhould be kept with as much exactneſs and 


form, as the Proceedings and n 


of the Houle of Lords. 
The Counſc! for the Petitioner, kind 
it to be an invariable Rule of Evidence, 


that where a Record is produced, it mult 


be complete; but theſe Minutes are not pro- 
duced 
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duced as the Record; they are offered as the 
only Evidence, which the Books of the Court 
afford. It is alſo admitted as a Rule, that 
the beſt Evidence is the Record; and that the 
beſt Evidence ſhould be produced: : but this 
rule admits of an Exception which is as 
firmly eſtabliſhed as the Rule itſelf, v7z. that 
where the beſt Evidence can not be obtained, 
the next beſt Evidence ſhall be given. This is 
preciſcly the caſe at preſent, the Town-Clerk 
neglected to draw up a proper Record; he 
is aow dead; and being the only Perſon 
who could have drawn 1t up, there is no- 
thing left to offer but theſe Minutes. T hey 
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quoted Gilbert's Law of Evidence; That » paze 2, of 
where a Record is loſt, a Copy may be read Ts Edit, 


without proving any Examination of it with 
the Original. It is the next be, Evidence; 
and it would be very hard if the Party were 
to ſuſtain any Injury by the loſs of the Re- 
cord: ſo in the preſent Caſe, whatever Fault 
may have been committed, it is chargeable 
to the deceaſed Town-Clerk only; and it 
would be very unjuſt to make the preſent 
Party ſuffer through his neglect. It is ſaid 
on the other Side, That theſe Minutes are 
ſo deficient that they do not furniſh ſufficient 


Materials for a Record ,* if ſo, no negle& is 
chargeable to the p: eſent Party, in not pro- 


ducing a proper Record, —the beft Evidence 
which the nature of the Caſe would admit 
of, never did exiſt, —the beſt, which has exiſted, 
is now offered; and if even that, imperfect 
as it is, had been loſt, parol Teftimony might 
have been given, But it was added, a 


Reaſon peculiar to this Cale exiſted, which 
| would 
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2. 177. 
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would determine the Committee to admit 
the Minutes ; it is, that the ſame thing was 
done by the Returning Officer; who by the 
Advice of one of the Counſel on the other 
Side, ſtruck off a Voter for the Petitioner, 
upon Evidence given of this Sort, that he 
had been convicted of Felony. | 

The Counſel for the Sitting Member in 


reply, argued that although, in general, a 


Copy of a Record may be given in Evidence 
where the Record itſelf is loſt ; yet it is mat- 


ter of much doubt, whether the Copy of a 


Record of Felony is admiſſible, where the 


Record is Iſt. But that is a different caſe 
from the preſent. —It cannot be here ſaid 
that it is loſt; it never exiſted ; and as no- 


thirg elſe has ever bren offered in any Court 


to prove the Attalut of Felony, it is manifeſt 
that nothing ſhort cf it can be admitted. Had 
it been made up from theſe Minutes, it might 
have been properly urged, as a ſolid Ob- 
jection to it, that the Minutes are too looſe 
and ſcanty to furniſh it: Bot they have not 


made the proper Uſe of their Materials, 
ſuch as they ate. If the Town-Clerk is 


de ad, who centered the Minutes, why was not 
the preſent Town-Clerk applied to, who is 
the proper Officer for the Purpoſe? And why 
was not ſometꝭ ing at leaſt produced from 
him in the Hape of a Record? If this Buſi- 
neſs was reduced to pleading, the Counſel 


ſaid, they ſhould plead nul iel Record; upon 


which their Opponents would be obliged to 
join Iſſue; and the Matter could not be tried 
by a Jury it muſt be tried by the Record; 
they ſtood, in fact, they contended, much 1 | 

the 
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the ſame Situation. On their Part it was 
aid; that there is no Record; if there be one, 
let it be produced; and if it is not produced, 
rieither a Court of Law, nor the Committee 
can admit of any thing as a Subftitute for it. 
The Committee reſolved, ** That the Book p. 180. | 
entitled, The Sudbury Quarter-Seſſions, con- 
taining Minutes of Proceedings of ſuch Quar- 
ter-Sefſions, be admitted in Evidence, to — 
the bene of F elony. . 
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d. Arguments and Brief of Counſel, not 
Evidence. © 


WW * 


In the Caſe of CARDIGAN a Gentleman, 3 Dove. 
who was principal Manager for the Peti- * **7* 
tioner, having ſtated, in his Evidence before 
the Committee, the Arguments he had urged 
to the Mayor againſt the Rules laid down 
for the Conduct of the Poll, was going on 

to mention the Auſwer made to thoſe Ar- 
guments by the Counſel for the Sitting Mem- 
ber. 

This was objected to— And it was ſaid, 
that the Arguments of Counſel could be no 
Evidence of the Fact: and that the Mayor 
could not be affected by what the Counſel for 
one of the Candidates might have ſaid. 
In anſwer to this it was contended, that 
whatever a third Perſon ſaid of the Mayor, 
in his Preſence, was Evidence of the Mayor's 
conduct on that particular Occaſion. 

The Committee on deliberation reſolved, 
That this Anſwer of the Counſel to the 
Arguments of the Agent, was not admiſſible 
Evidence, 

TR In 
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In the Caſe of LAN ERK, a Witneſs was 
called, who ſaid, that he was Clerk to the 
Agent for one of the Candidates, at a former 
Election: but that he knew nothing of the 


Cauſe, except what he found on the Brief 


of the Candidate. This Brief was offered to 
be given in Evidence: but, being oljefed to, 


was not admitied. 


# 


OF UNWRITTEN EVIDENCE. 


CHAPTER YE 


Of OnJecrions to WIrXESGͤS. 


On- Account of Intereſt. 


iſt. As Voters. 


In the Caſe of Mir BORNE Por T, one of 
the preſiding Commonalty Stewards, being 1 Dove. 134,5. 
| aſked a Queſtion touching the Right of the 

nine Commonalty Stewards to vote, this was 
objected to: And the Queſtion was waived ; 
the Witneſs having a contingent Intereſt to 
maintain their Right of voting. 


In the Caſe of DoRcnzsTER a Witneſs was nave. 359. 
called to prove that no Out-voters (that is, 
Perſons merely Owners, being neither Occu- 
piers of real Eſtates nor Inhabitants in the 
Borough *) had polled at a former Election: * See 1 Deng. 
He acknowledged that hz was an Inbabitant J. 349. 
having a Right to vote, in reſpect to his per- 
{onal Eſtate. = | 

It was inſiſted, that the Evidence of this p. 466. 
Witneſs, on the Right of Election was in- 
admiſſible : That he was an intereſted Witneſs, 
aud muſt be inclined to have the Out- voters 
excluded, which would diminiſh the Number 
of EleQors; and thereby enhance the Value 
of the Votes which remained. 

To this it was anſwered, That a Vote was 
not like certain other Rights, as a Right of 
Common, whoſe Value is diminiſhed by in- 
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p. 361. 


4 Dovs. 68. 


UNWRITTEN EVIDENCE; 


creaſing the Number of thoſe who have a 
concurrent Title. That with regard to ſuch 
Rights, the Objection now made would be 
good; as the Tellimony of the Witneſs might 
affect the pecuniary Value of his own Eſtate : 
But that a Vote in the Eye of the Law has 
no Value analogous to thoſe other Rights 
which are ſaleable Property : That the Vote 
of an Individual is not ſuppoſed to fink in 
its Value, by an Increaſe of the Number of 
other Electors: And that the conſtant Prac- 
tice has been, to admit a Voter under an 
undiſputed Title, to give Evidence of the 
Right of Election. 

The Committee over-ruled the Objefion 
and admitied the Evidence.“ 


So in the Caſe of CxickL ADE, a Witneſs 


being aſked as to the Point of Reſidence and 


Settlement (which were inſiſted on as Quali- | 


_ fications to vote) and having declared that he 


was a Voter and had a Settlement; the Coun- 


ſel for the Sitting Member objefed to his Evi- 
dence on that Point. 


They ſaid he was inter efied to narrow 15 


Right of Election, and confine it to berſons of 


the ſame Deſcription with himſelf. 


i 


Change ofdituation ſhould 


The Reporter in a afterwards annul one, 
Note obſerves that it ap- would ſtill, it both ſhould 
reared the Witneſs had a be confirmed by the Com- 
Right to vote as the Owner mittee, continue to enjoy 
of a real Eltate. ©*'l'here- the other, it could not be 
fore ſince he had two his Intereſt to overthrow 
Titles, and although a either.“ 


It 
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It was ſaid on the other Side, that it had 
always been the Practice, where a Witneſs's 
Right to vote was admitted on all Hands, that 
he ſhould be received to prove any thing re- 
lative to the Right of Election; and that the 
Value of a Vote, in the Eye of the Law 
and the Conſtitution, is as great where there 
are a Thouſand concurring Votes, as where 
there are only an Hundred. 

The Committee on deliberation, declared 
that they did not think the Witneſs ſo in- 
tereſted as to be incapacitated from 8 Evi- 
dence. 


| And in the Caſe of Pool E, a Witneſs 2 Dove 273.45 
propoſed to be called, to the Queſtion of the 
Right of Election in the Inhabitants, was 
objected to, on the Ground that being ar 
Inhabitant, he was an intereſted Witneſs. 

To this it was anſwered, that where from 
ide Nature of the Caſe no other Evidence could 
be had, ſuch Witneſſes as alone had been 
in a Situation to be acquainted with the Facts, 
ought to be admitted : Otherwiſe the Truth 
could never in ſuch caſes be diſcovered. That 
Inhabitants were the only Perſons likely to 
have paid attention to the Fact, which was 
meant to be proved by the Teſtimony of the 
Witneſs. That, in ſimilar Caſes, Courts of 
Juſtice have admitted Witneſſes to be 
examined, though circumſtanced in point of 
Intereſt like him. As in the Caſe of Willes 
v. Harris, tried on the err Circuit, before 
Mr. Baron Eyre in 1774*.—lt was allo ſaid, » see Gilbert. 
that the Witneſs who had been on the Pariſh 2% 4 5 Laß 
three Years, was diſgualiſed from voting, and vol. 1. . 246. 
14 therefore 
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2 76. 


4 Dou s. 75, 6. 


UNWRITTEN EVIDENCE, 


therefore could derive no advantage from any 


Evidence he might give in favour of the 
Right of the Inhabitants. 

The Committee over-ruled the OljeFion and 
admitted the Evidence of the Witneſs, 

But in another Inſtance in the ſame Caſe, 
of CrickL ADE, where a Witneſs was called 
to prove that Non-re/ident Freeholders had a 
Right to vote: It appearing that he himſelf 


was of that deſcription, his Evidence was 


objected to; as being ae 40 prove his 
own Tile, 

It was obſerved that this was very different 
from the Caſe of a Voter whoſe Right to vote 
was admitted. — That it might reaſonably 
and probably be held, that a Voter, with 
whom a great Number of others concur, has 
as high a Franchiſe as one who has a ſmaller 
Number joined with him, and, of conſequence 
that he is not intereſted in leſſening the 
Number: but that where the Queſtion is, 
whether Perſons of a certain Deſcription have 
a Right to vote or not, it could never be 
maintained, that a Man, whoſe only claim is, 
that he is of that deſcription has no Intereſt 
in ſaying that they have a Right. 

The Committee reſolved 2 to admit the 
Lvidence,* 


In 


** thi ä 


* In the Caſe of Second 
Carliſle when a Witneſs 


was called who was a 


Freeman of Carlifle, his 
Evidence was objected to 
on the Ground of Intereſt, 
It was ſaid he was intereſt- 
ed to reſtrain the Right of 


Freedom to Perſons like 
himſelf, acquiring it either 
by Birth or Apprentice- 
tip. 3 Lad. 371. 

The Petitioners relied 
on the Authority of ſuch 
of the Caſes already cited 
above as were in their 

_ Favour: 


Witneſs intereſted; voters: In Caſe of 5 un 
| Vote. 


In the Caſe of BEDTORDSHIRE, a Wit- 
neſs was called to prove a Miſtake in the 
Poll-Book, by entering the Vote for one 
Candidate inſtead of the other. —The Wit- 
neſs was the Voter himſelf ( Edward Bennett )— 
He was objected to on the Ground already 
ſtated “ againſt admitting Evidence at all to 
contradict the Poll-Books and the Check- 
Books He was allo objected to on Account 
of Intereſt. 


It was argued, that although the Voter has 


no ſuch pecuniary Intereſt as is the Cauſe of 
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1 Lud. 384. 


* See p. 42, 43. 


incomperency, in other Courts of Juſtice, 


yet every Voter is ſuppoſed to be intereſted 
in the ſupport of the Party he eſpouſes; it 
has often been ſaid by Lord Mansfield, that 
Queſtions of Evidence always depend on the 
Subject-matter to which they are applied; 
ſuch an Objection as this could not ariſe in 
Weſtminjter- Hall, becauſe it is peculiar to the 
complicated Nature of an Election Petition, 
in which alone the Conſequence of eſtabliſh- 
ing the Vote, can be conſidered as intereſting 
to the Voter. 


2dly, The Practice is uniformly in favour 5. 385. 


of the Objection; the F:urnals do not furniſh 
a ſingle Inſtance of a Voter's being, received 
as a Witnels in the Circumſtances in which 


— 2 „„ 


Wn I * — 


Favour : and added that Caſes, one from 2 Dovgl. 


the Objection, if any, was 
to the Credit, not to the 
Competence of the Witneſs. 
—0n the other Side two 


239; and the above from 


4 Doug. 75,6 were relied 
on.— he Committee a- 
greed iv admit the Witneſs. 


Bennet 


* 
Clad; 
ig. Ty 
n 
in 
1 Py 
Wet : 1 
bo £ 4 
N $1 7 
4 * * 
1 
N * 
A ; . p 
70 1 
1 0 4 * 
1. 
19 of . 
+; 1 1 
Lads 14's SL , Kh 
e 5 

1 | . 

= TE 

e 3 
1 
j : 19 
U 8 þ * 
i 
4 { 
1 * \ f 

* (1 
"oy 4 
% : 
„ ? 

1 7 0 

1 1 
5 6, 3 
inne 
4 : N 4 * 

F139 k f 
* . 

z i: if 7 
1 > 1 

1 q b. 17 
\ Y 2 

14 Bi 'F i 
in 
n 

1 s F: 
l 

6 t 1.9 
: ; 17 

171 ; 
©. LINE 

BW þ | | 

7 l o 

. 8 1 
SB © 4 4 
+ 3n* 
1.85 1 
1 \ 
B23 i + 
134/41 KIMK 
3.:% 5 

ein 14 

86 1 *. 
1 +91 
$3288 £ 

1 

in 
1-31 Es 64 
1 7 0 
. 
nee * 
ir 14 
n 4 * = 
1 iq 
1 2 
J 9 © * 25 1 40 
4 4 

0 Þ 
F . 143-8 
* 1 N. 

19 * 1 

LE {I} 1 
* - - 
+4:1-:14 i? 
49 „ 717 

* FF: 
bt! {HIT 

T | * 1 " 1 
; j : i 
SEEDS 5 

; 'S: 
+334 { 4. 
i 
13 13 5 
124.33 1 BiF* 
bt [ 14 
1 

\ 1 4 
$4} . 1 
" 4 - is d 

ae { 

41% if 
43t-4 n 

5:3 * 3 11 
4 f 0 

0 17 1 

No 13 a ts. 

e zh. > 
' ++ 1:0 24D 

© $11 FIGS 

„ : 0 
144 115 

rn 
1 i 
; +37 i 
11 7 1 
nne 
inn 
in 

x : 4 
144 . 

" | RB 05 wy 
1 . 
32M e435 
I. of Fx 817 

01 1 28 

437384 "3 

141% 730 . 
787 4% 
1 1 
45 i : 1 
8 | 
1 15 1 
we ; 

.. vs 7 
© 4 
8}; 1 
* . 

— = \4 
1 
1 3058 ih 
423 11841099 

45 5 
bp K. 5 

+ FB : K. 
3 £44 | 
58 : . 

n ns; 
r 

1 8073 * 

3 4 28 
i'% 14 4 
538 14 : * 
4 t ip 

SF IH 

rr 

enn 1 
inn 

4 3474 | 
"A a 2 

IN 43TH 34 
S234 1:4 j 
$411 8 14MM 

+ C 

31% 

Ty {V9 
7 7 1 
4 14 
441 i 
pF 14 : : (+ 3 
. #$K, 24 

18 3B 15M 

« +4 re +2 G | 
? i434 : 
'LI-4; $41 
; 144 i : 
Ts 3 148 
oy 44 4 
3H AGE 
n 
. | 
41.48 
. {FFI 43 ; 
1 {4 | 

1 +84 * 
” My 1-4-8 1 
71 11 
14 . 1 
_— 

l 


„ 
— — 0 — — 
Pt" — 
— — — 


122 


p. 286. 


* 387. 


UNwRITTEN EVIDENCE. 


Bennet ſtands, nor can any caſe to the con- 
trary be produced, fince the Inſtitution of 
the new Judicature : Now uniform Practice 
is the beſt Evidence of the Law. It is uſual 
at Elections, for a Voter whom the Sheriff 
may have rejected, to make a formal tender 
of his Vote; but when the Caſe comes be- 


fore a Committee, the Voter is never produced 


to prove that tender, but ſome indifferent 


| Perſon; the Reaſon of this may be learned 


from the Rules that guide the other Courts 


of Juſtice. Lord Hardwicke ſaid, that where 


there was a great Danger of Perjury, if the 
Intereſt of the Witneſs were probable, it 
would always lead him to allow the Objec- 
tion to his Evidence. Suppoling in this Caſe, 
Bennett were, in his Examination, to ſpeak 
falſely, it would be almoſt impoſſible to con- 
vict him of Perjury : becauſe in Defence of 
the Indictment it would be urged, that if he 
is admiſſible here, the Evidence of the Poll 
and Check-Books united is not concluſive : 
The great Value of this Man's vote to the 
Sitting Member, ſhews what Advantage his 
Evidence might procure to him; here 1s 
therefore a Temptation to perjury, The 
Stat. 2 Geo. 2. c. 24, provides very ſtrictly 
againſt Bribery, and the Proviſion 1s en- 
forced by an Cath; but it might be eaſily 
evaded by the Opportunity which the Ad- 


miſſion of this Evidence would give: Cor- 


rup: the Vater after the Election to retract 

his vate, ind no Peralty will be incurred. 
B-ſid-s the above arguments, a ſtrong one 
ab incoudenienli was urged, In a Petition on 
the Mcrus the Inconvenience of receiving ſuch 
Evidence 
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Vote. 


Evidence would be monſtrous, it would open 
every vote on the Poll to a freſh laquiry ; 
which, in Places of popular Election, would 
render the Duty of a Committee almoſt im- 
practicable. 
Theſe Arguments the Counſel for the 
Sitting Member anſwered as follows. 
The Ground of Intereſt alledged for reject- 
ing this Evidence is trifling, and not founded 
on any Principle in Law, or any Caſe in the 
Reports: Whatever ſuſpicion it might raiſe 
of the Witneſs's Credit, it can found no 
Objection to his Competency. The true Teſt 
of ſuch an Intereſt is, the Queſtion mentioned 
by Lord Hardwicke*, * Is he to get or loſe * R. v. Broy, 
by the Event? The Voter may have no fur- e. 359. 
ther concern in the Event, than a Hundred 
others who only read of it in the public 
Papers. | 
Where a Right , voting is in queſtion, a (1 Lad.) 
Voter is not allowed to give Evidence: But P. 4825 
this ariſes from a juſt Exception to his In- 
tereſt, reſulting from the loſs or gain of a 
perſonal Right; and each vote conſtitutes a 
Caule as to the individual Voter, in which 
he is a Party, The preſent Inquiry has no- 
thing to do with the Kight of voting; and the 
Vote of Bennett himſelf is abſolutely fixed 
on the Poll, his Right being #nqueſeroned. 
Though no Cafes could be cited on the 
other Side, there are two ſtrongly in point 
againſt the Argument, which have been ſo— 
lemnly determined in the King's Bench, One Mich 7%. 
is the Cale of Mountain v. Aakin, where the 
Queſtion at the Trial was, Whether the * 
ti 
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tiff or Defendant had been duly elected to 


a Curacy in Norwich: The Defendant con- 


tended, that according to the Agreement of 
the Parties before the Election, the Right 
of voting for that Time was to be allowed 


10 Refidents only, and that of theſe he had a 


Þ 33% 


Majority. In order to prove this Agree- 


ment, he called Witneſſes who were re/ident 


EleFors, and the other Side objected to their 


competency, on account of Intereſt: But 
the Judges held, that as the Queſtion aroſe, 


not on the Right of voting, but on the Apree- 


ment, and that being pro bac vice only, and the 


Flection being over, they were competent 


Witneſſes, having no Intereſt as to ſuch 
paſt Election. Lord Mansfield in giving his 


Opinion, obſerved that the Rule of Evi- 


Hardsv. 252, 
Bull. N. P. 
(Ed. 12.) 86. 
(laſt Ed.) 2 0. 


(1 Lud.) 
5 390. 


dence with reſpect to competency, is gene- 


rally carried too far; and ſaid, he was in- 
clined to follow the practice ot Lord Hard. 
wic ke, who in doubtful Caſes vſed to reſtrain 
the Objection to the Credit only. 


The other Caſe is, that of the King and 


Bray, which was cited and relied upon in the 
Argument of the above Caſe: There the Iſſue 


was upon the Cuſtom of clecting the Mayor 


of Tintagel, which was ſaid to be thus: The 
former Mayor and Town- Clerk chooſe each 
an Eliſor, which two Elifors fummon a Jury, 
who clect the new Mayor; to prove this 


' Cuſtom one of the two Eliſors was called; 


and objected to as incompetent on account of 
his Intereſt to iuppoit his own Authority. 


But the Judges held, that as his Authority was 


paſt, it was no ground of Objcction to his 
competency. 


Theſe 
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Theſe Caſes, it was concluded, go farther 
than is neceſſary in the preſent Argument; 
and the Committee, who in this Caſe are to 
decide a Point of general Law, ought to pay 
great reſpect to deciſions made on ſuch au- 
thority. 

As to the Practice alledged from the Jour- 
nals, it ſhould be remembered that the mode 
of Examination is different in this Court, from 
that which formerly prevailed in the Houſe of 
Commons, from whence the Practice is cited: 
There Witneſſes were nor examined on Oath, 
and it would have been unreaſonable to have 
allowed ſuch Evidence to be given, in contra- 
diction to that which was upon oath; but 
when the Witneſſes ſpeak upon Oath, that 
Reaſon exiſts no longer. The other Part p. 391. 
of the Argument drawn from the danger of 
Perjury, and proſpect of Advantage, proves 
too much ; it would go to prevent any other 
Voter at the Election from being examined 
on this ſubject, for to all of them the ſame 
Objection holds in an equal Degree. A 
Witneſs was never yet rejected, for an 
imagined Difficulty in convicting him of Per- 
jury, if he ſhould ſpeak falſe: Where any 
ſuch Circumſtances appear, it may perhaps 
raiſe an Objection to his Credit, but no 
further. 

The Argument upon the Bribery AR, is 
not only as applicable to every other Voter 
as to Bennet; but it is denied to be a juſt 
notion of the Law; it certainly is Bribery at E. 322. 
Common law, and puniſhable by Fine and 

Impriſon- | 
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Impriſonmenr, to corrupt a Voter after an 
Election for the purpoſe deſcribed. 


The Committee having deliberated on the 
Queſtion, reſolved, 


That the Evidence of Edward Bennett be 
NOT admitted. 


But the Determination, on a Queſtion 
ena {imilar, by a Committee appointed 


to try the Merits of the Election, on the 


Petition of Mr. Sg. Joh, was directly contrary 
to this; the Committee in that caſe admitting 
a Voter (Hres) to give Evidence for whom he 


woted. In that caſe the Arguments of Coun- 
ſel were merely a Repetition of thoſe above re- 


capitulated. See ante 46, 

Under this Reſolution Voters were admitted 
to give evidence, as to their own Vote, in re- 
peated Iaſtances. 

But in the Cafe of a Voter, deſcribed on 
the Poll as voting for a Houſe and Land in the 


Occupation of Milliam Day; it appeared that 


what Day held was a Cloſe of Land without 
a Houſe, and of an under Value, viz. 305, 
which furniſhed an Objection againſt the 
Voter. The Voter, however, had a Houſe near 
it let for 305. occupied by another Perſon. 
The Evidence of the Voter was offered, to 
prove chat at the Poll he could not recollec 
the Name of the Occupier of his Houſe, 


and that the Poll. Clerk told him, the Name 
of one Tenant was ſufficient; which occaſion- 


ed the entry to be made as above ſtated. 
This was oppoſed on two Grounds : iſt. 
As being contrary to a Reſolution formed 
by the Commirtee, for adhering to the De- 
ſcription given in at the Poll. —adly. 12 
the 
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the Voter bimſelf was not a competent 2 2 
neſs to prove this Caſe. In maintaining this 
latter Ground, the Counſel attempted to diſ- 
ticguiſh it from the Caſe of Ayres, but un- 
avoidably fell into the ſame line of Argu- 
ment which had been unſucceſsful there, and 
were ſtopped, by ſome of the Committee 
recurring to the Terms of that Reſolution. 
— They argued however for a Diſtinction of 
the two Caſes : Thar in the former there was 
no doubt about the Voter's Right but only 
how the Vote was given, but that here the 
Right of voting was in queſtion, becauſe the 
Stat. 18 Geo. 2. c. 18, by requiring a par- 
ticular Deſcription of the Freehold neceſſary, 
made that eſſential to the Right: And this 
was what the Voter was called to eſtabliſh. 
To this it was anſwered, that here the 
Diſpute was, how the Vote was given, and 
bow the Voter deſcribed his Freehold: Not 
whether he ſhould abide by the Deſcription 
given in.— That the Rule referred to had 
proceeded upon that FaQt, as aſcertained, 
which here made the only Doubr, and there- 
fore Evidence . to be received to explain 
It. 
The Committee declared their Opinion r. 410. 
That they had already decided this Queſ- 
tion, when they reſolved to admit Evidence, 
to correct an Entry on the Poll, and allowed 
the Voter himſelf to be called to prove a Miſ- 
take made by the Poll- Clerk with reſpect to 
his own Vote.” 
In a ſubſequent Caſe, which was brought 
on immediately after the above, the Counſel 
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for the Sitting Member again reſumed their 
Objection to the competency of the Witneſs; 
and urged the Committee to reconſider their 


Opinion, if it were only to prevent the Op- 


portunities it would give for Perjury, where 
a Man was di ſpoſed to it; and alſo the In- 
cr-aſe of Trouble that would be brought 


upon Election Committees, if it were pub- 


Iickly told that each Man's ſingle Evidence 


would be received to let aſide his Vote. 


The Committee having deliberated, de- 
clared their Opinion, That the Voter might be 
called: Ar the lame Time they recommended it 
to the Counſel to avoid, in ſuch Caſes, the pro- 


' ducing Witneſſes UNSUPPORTED by other Jeſti- 


mony, or any concurring Circumſtances ; as their 


Evidence would not be likely to have weight 


in the Decifion.* 
It is remarkable that in the two preceding 


| Inſtances, the Committee appeared, by their 
Deciſion as to the Numbers on the Poll, to 


have given Credit to one of the Wirneffes, 
but not to the other; for the firſt was allowed 
to be a good Vote, but the latter was ſtruck 
off the Poll. 


—— 


* In the Cricſlade Com- 
mittee, the zdmiſſion of 


the Evidence oi a Voter's 


declarati be, as to his 
R111, after having voted, 


Va: oppuled on one Side, 
and the Queltion Was ar- 


gued by the Counſel] ; af- 
ter which the Conrt re- 
ſolved, that the Ewiatznce 


WAS admifible. Tr WAS in 
the Cale of an Oojedtion 


to a Voter as being a 


| Copyholder, who had ſaid, 


that the Ellate he voted 
for was Copyhold. Simi- 
lar Evidence, of a Voter's 
declarations, was admitted 
in other Cales in the ſame 

Committee. 2 Lud. 411. 
he Reporter ob- 
ſerves, that there ſeems to 
be a ſtrong Objection to 
the Admiflion of Expla- 
nations 


3. As Petitioners. 


In the Caſe of IVELICHESTER, a Witneſs ; Dove. 165. 


being called, was rejected, becauſe he was 
one of the two Perſons who had ſigned the 
Petition on Behalf of the EleQors— This in- 
admiſſibility was on all Hands agreed on. 
Similar Inſtances occurred before other Com- 
mittees. 


But in the Caſe of Cgick LA DE, where 4.9.7 


there were two Petitions, by two ſets of 


Voters, a Witneſs having been called to prove 


Bribery in one of the Candidates, it appeared 
that the Witneſs had ſigned one of the Pe- 
titions, but not that which contained the 
charge of Bribery, on which the Committee 
proceeded. - On this Ground the Oꝶijection to 


his Admiſſibility was over- ruled. 


In the Caſe of DownTon, the Earl of 1 Lvv. 2746 
Radnor was called, for the purpoſe of mere 


C—— 


nations of this Nature, vis. 
that the Party objecting, 
has no means of inquiring 


into the Circumſtances of 


the Eſtate added to make 


out the vote, ſo as to make 


Objections to it. Unleſs 
it happens, that many 
Days intervene betweenthe 
Time of giving the Evi- 
dence, and that of re- 
ceiving the other Party's 
reply to it; which depends 
on accident. On the other 
Hand it may be ſaid, it 
is harder that a Man ſhould 
loſe his Vote by che Of- 


— — 


ficer's Miſtake, than that 
the Candidate ſhould loſe 
an Opportunity of at- 
tacking it. In the ſame 
Manner where a Clerk en- 
ters a Voter's Name dif- 
ferent from his real Name, 
as was often the Caſe in 
this Election: For In- 


ſtance, Cobb was entered 


Cook; here the Objection 
that no ſuch Perſon was 
aſſeſſed, was all that the 
Party objecting could be 
expected to make to Cook's 
Vote. 2 Lud. 412. n. 
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ing a Deed. His Evidence was objeQted to 


on account of Intereſt : It was ſaid, that the 
Part he had taken in the Election, by directly 
making the Titles to ſeveral Voters, and by 
attending the Cauſe throughout, ſhewed that 
he conſidered himſelf as a Party ; but, the 


Committee thinking this no legal Objection, 


he was ſworn, Upon being aſked, whether 


he paid the Expences of the Petition, he 


anſwered in the Affirmative. The Counſel 
for the Petitioners then contended, that there 
was a legal Objection to his Lordſhip's Evi- 
dence; that in Common Law Trials if a 
Witneſs has undertaken to pay the Coſts, it 
is an allowed Objection to him. 

The Counſel for the Sitting Member an- 
ſwered; 

That in order to diſqualify his Evidence, 
the Intereſt muſt be ſuch as is to be affefed 
by the Event: i. e. that in one Cale he may 
gain, 1n the other loſe; that for this Reaſon 
it was a good Objection in Common Law 
Trials, becauſe the Coſts of the Suit are paid 
by the Loſer, and ſaved by the Winner: 
But before Committees, each Party pays his 
own Coſts; and be the Event what it may, 
the Expence is the ſame to him: Here is 
therefore nothing in the Event to bias the 


Judgment; the Criterion of Competency in 


a Witneſs, is a direct Intereſt, influencing 
all Men alike upon general Principles; but 
the Rule to which this Caſe has been applied 
is partial, and confined to a particular Ju- 
dicature. 
The Counſel for the Petitioners replied; 
That the Principle of their Objection was 
a general one; for that no Man that volun- 
tarily 
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tarily pays all the Expences of a Suit can 
be ſuppoſed to have a Mind unbiaſſed and 
impartial to the Side he eſpouſes; that there 
was much more reſemblance between Trials 
before Committees and thoſe in the La- 
Courts, that the Counſel on the other Side 
allowed; for it was in the Power of Com- 
mittees to award Coſts to be paid in certain 
Caſes of frivolous Petitions; and though this 
particular Cauſe might exclude the proba- 
bility of its concluding with a Reſolution 
to that Effect, yet the poſſibility of it was 
Ground enough to argue, that the Rule of 
other Courts would hold in this. 
When the Counſel had ended, his Lord- 
| ſhip was aſked by one of the Committee, 
© Whether in the event of a new Election 
ariſing out of the preſent Petitions, as if by 
reducing the Numbers to an equality, the 
Committee ſhould determine the laſt Elec- 
tion to be void; he ſhould pay the Expences 
of ſuch new Election! py 
His Lordſhip anſwered in the Affirmative: 
The Committee after deliberating, were of 2. 273. 


Opinion that Lord Radnor was NOT a competent 
Witmeſs. * 


* While the Counſel ing in Law, to pay the 
were arguing this Point, Coſts, could not be a 
they were aſked by a Witneſs: One of the 
Member of the Commit- Counſel anſwered, that 
tee, if there was not a if there were any ſuch 
Caſe reported in which Caſe, this Law was not 
it was held, that one who eſtabliſhed by modern 
thought T F under an Practice. I have ſearched, 
Obligation which was 50 ſays the Reporter, for the 
norary only, and not bind- Cafe alluded to, and ſup- 


3 poſe 


3 Deus. 165. 


211177 
195-8. 
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4th. By being bribed. 


In the Caſe of Ive.cuzsT ER, a Voter was 
proved to have received ten Guineas, in order 
to vote for the Sitting Members: And it was 
admitted on their Part, that by this act his 


Vote was deſtroyed. But the Counſel on that 
Side called him to give Evidence that he did 
not know the Money to be that of either of 


the Sitting Members.—This Teſtimony was 


objeted to on the Ground of its tending to 


exculpate himſelf, —But the Committee over- 
ruled the Objection. 
5th. Having laid a Wager. 

In the Caſe of SUDBURY, a Queſtion aroſe, 
whether a Perſon * who had laid a Wager of 
about 401. on the Event of the Petition 
was competent to give Evidence before the 
Committee. 

His Teſtimony was objected to by the 
Counſel for the Sitting Member, on the 


Ground that his Mind muſt be under a very 
undue bias. He had wagered a ſum of Mo- 


ney, conſiderable to a Perſon in his Situa- 
tion: and both the Election and Wager might 


K„— 3 
— 


K mas th r — — * 


poſe it to be that of Fo- the Intereſt of the Petiti- 


 theringham v. Greenwood, 
1 Stra. 129; in which the 


above Doctrine is ſaid to 
have been followed by 
Lord Chief Juſtice Pratt 


at Niſi Prius, 


* He was a Voter in 


oner, and was called to- 
preve that, at the Time 
the Sitting Members were 
canvaſſing, their Agents 
diſtributed Money among 
the Voters. 


depend 
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depend on his Teſtimony. This, they ſaid, 
was a very different Caſe from that of a Per- 
ſon who is a Stranger, or who has no im- 
mediate concern with the Election, and who 
happens to lay a Sum of Money upon the 
Event of the Petition, at a Time when he 
had no apprehenſions that his Teſtimony 

would be required. The Witneſs here is a 
Voter, and an active Friend of the Petitioner; 
he was reſident in the Borough; and muſt 
have known that he was to give Evidence. 
This is alſo very different from the Caſe of 
a Perſon who ſtakes a Sum of Money with 
a View of rendering himſelf incompetent to 
give Evidence. They ſaid this Objection 
had been made in the Caſe of a Petitioner 
on the Glouceſterſbire Election, and the Com- 
mittee were of Opinion it was good: But the 
Parties there agreed to wave it, on account of 

ſome inconvenience. 

On the other Side, the Counſel contended, 
that the Object ion had no weight: That it 
had been frequently made in the Courts below, 
but without effect: — It was urged, they ſaid, in 

Chief Juſtice Hos Time, but he over- ruled 
it upon this ſolid Principle, That a Perſon 
doing wrong himſelf ſhall not injure an innocent 
Man by depriving him of the Benefit of his - 
Teſtimony, It may be very 1mproper for 
Witneſſes to lay Wagers—the preſent Wager 

may be improper, but what has the Petition 
to do with it? If Juch Objections were 
countenanced, it would open a door 
to Colluſion and Fraud: unwary Perſons 
would unſuſpectingly, be entrapped to lay 

Wagersz and diſhoneſt Men would lay 

. Wagers 
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UnwRITTEN EviIpENCE. 


Wagers to be rendered incompetent to give 
their Teſtimony. 

The Committee reſolved, © That the Nit. 
neſs ſhould give Evidence. 


6th, A Returning Officer criminated. 


In the Caſe of Carpican, the Mayor was 
called to give Evidence as to the Identity 
of certain Voters for the Sitting Member ; 
in whoſe favour it was alleged that the Mayor 


had been unjuſtifiably partial. 


The Counſel for the Petitioners objected, 
that as the Mayor was criminally charged in 


the Petition; and as the Tendency of his 


Evidence muſt be to acquit himſelf, con- 
ſequently he was not an admiſſible Witneſs. 

It was anſwered, that nothing criminal had 
been proved againſt him : for it appeared in 
conducting the Poll, he had adopted the 


Method which had been followed at the 


former Election. 

The Committee after Deliberation reſolv- 
ed, That the Mayor could not be admitted to 
give Evidence. 


But in the Caſe of WorctsTrR, the 


Mayor was propoſed to be called as a Wit- 


neſs, /o diſſi ove the Charge againſt himſelf and 
the other Juſtices, that they had abuſed their 


corporate i owers, and had corruptly joined 


in making Conſtabies for the Purpoſe of 

influencing the Election. 

His Evidence was oHiedted to on, the Part 

of the Fetitioner: and it was urged, that as 

there was a /pecific Charge againſt the Mayor, 
in 


Wiineſs intereſted; Returning Officer criminated. 


in the Petition, and the Petitioner had ap- 


1 


plied to the Committee fot a ſpecial Report 


concerning his Conduct, and that of the other 
Members of the Corporation, he was clearly 
a Party to the 3 and could not be a 
Witneſs. 


To this it was ed: that if a Man' 8 


Teſtimony could be rendered inadmiſſible 


by a ſpecific Allegation againſt him in the 


Petition, this would be a moſt effetual way 
of depriving the Sitting Member of all his 
Witneſſes, —It was obſerved, that in almoſt 
every Petition there is a Charge againſt the 
Returning Officer: and yet that the Return- 
ing Officer had frequently been examined as 
a Witneſs, 

And, the Committee on deliberation, re- 
ſolved © To admit the Evidence. 


In the Caſe of SupBuRy, the Mayor was 
called upon to deliver in the Poll, which he 


did upon Oath, with his Reaſons ſubjoined, 


Po 276. 


PuII Ir. 142, 


for granting a Scrutiny; upon which the 


Counſel for the Sitting Members were going 
to croſs- examine, ſo as to make him give 


Evidence, reſpecting all the Proceedings at 
the Election. 


The Counſel for the Petitioner objected 5. 143. 


to this Mode of proceeding, becauſe the 
Mayor was criminally charged in the Petition, 


and on the Ground urged in former Caſes, 


that his Evidence to exculpate himſelf was 
not admiſſible, They argued at ſome length, 


that in a Court of Law, a Party is never ad- 


mitted to ſubſtantiate his own Deed by his 
own Teſtimony, That the Returning Officer 
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_ UnwzirTTien EvIpzxcx. 


had made himſelf a Party, by going out of 
the Line of his Duty, and granting a Scruti- 
ny. If there were no other Perfons who 
could give an Account of the Proceedings, 
there would be ſome Reaſon for examining the 
Mayor: but Members were preſent at the 
Time, and they are the propereſt Perſons 
to be called. — The Counſel then adverted to 
the Caſe of Cardigan above cited, and alſo to 
that of Shafteſbury, 

On the other Side the Argument urged 
in the Caſe of Vorceſter, immediately pre- 
ceding, was inſiſted on; that if a criminal 
Charge brought againſt Perſons rendered 
them incompetent to give Evidence, it would 
open the wideſt door to fraud and injuſtice. 
It was added, that in Caſes where ſeveral 
Perſons are indicted for the ſame Offence 
as Perjury, Forgery or Felony, each, until 
convicted is an admiſſible Witneſs for the 
other, It was not propoſed to examine the 
Mayor touching the Right of voting, but 
only with reſpect to the Return, the im- 
mediate Point then before the Committee. 
The Argument cn the other Side © that the 
Scrutiny being illegal, the Return was falle : 
that the Poll ſhould have remained un- 
altered, and that the onus probandi, that the 
Peritioner is entitled not to his Seat, is at- 
tempted to be thrown on the Sitting Mem- 
ber ;* was, they contended, a ſtrong Reaſon 
why the Returning Officer ſhould be exa- 


mined, and his Reaſons for his Conduct 


| See The Caſe 
of Vrcejter, 


2 Cap. X. 


heard. —He is called upon to deliver in the 
Poll, and having io done, upon Oath, his 
Examination cannot be reſtrained.“ The 

Counſel 
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Witneſs intereſted, Grantor : not allowed 10 137 
prove his own Deed. 


Counſel concluded by mentioning the Caſes of 
Downton, Cricklade and others, where the Re- 
turning Officers were allowed to give Evi- 
dence. 

The Committee reſolved, That the 
Mayor ſhould not be examined in this ſtage of 
the Buſineſs.* He was not afterwards called. 
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Jie The Grantor : not allowed 10 prove bis 
| own Deed. 


In the Caſe of Peres in order to 1 Lu». 267, 
eſtabliſh a Deed (Part of which was in Pencil) 
under which John Webb, a Voter claimed, 
the Counſel for the Suting Member, after 

having examined one of the two ſubſcribin 
Witneſſes, offered to call Edſal the grantor 
as a Witneſs. The Counſel on the other 
Side contended, that he was incompetent; 
that no inſtance occurs of ſuch Evidence be- 
ing given in the Courts of Weſtminſter-Hall; 
that he was a Party in the Queſtion, and 
intereſted to ſupport bis own Grant under 
which the Voter claimed a Franchiſe ; in 
which, if he failed, the Grant would be ſo 
much leſs valuable; that the Voter him- 
ſelf it would be admitted, could not be 
examined, and by the ſame Reaſon, he from 5. 268. 
whom he claims ought to be rejected, be- 
cauſe it would be io effect the ſame Thing as 
calling the Voter himſelf; that in an Action 
on a Bond, the Evidence of the Obligor, 
though againſt himſelf, is not allowed to 
affect third Perſons, in which Character the 
preſent Parties ſtood. In a Caſe lately de- 
termined on a Bankruptey, it was neceſſary 
to 
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p. 269. 


concerning Deeds; 


UDNWRITTEN Eviney ex. 


to prove a Bond for the petitioning Cre- 
ditor's Debt, for which purpoſe the Con- 
feſſion of the Obligor was offered as Evi- 
dence; but the Court held this Evidence, 
ſtanding alone, to be inſufficient: yet if it 
had been againſt himſelf it would have been 
good Evidence. 

But this Evidence is not only inadmiſſible, 
but nugatory and uſeleſs; for if examined, he 
could not ſay more than his Hand and Seal 
already declare; to aſk him whether theſe are 
valid, would be abſurd. The atteſting Wit- 
neſſes are the proper Perſons to give Evidence 
it is peculiar to them 
—inſomuch that if they die, the enquiry 1s 


not made into the Hand-writing of the Par- 


*Congh v. Cecil, 


77in. 1 7 84. 


ties, but that of the Witneſſes; this Point 
was determined by the Judges of the Com- 
mon Pleas in the laſt Term,“ and the Reaſon 
given for it was, becauſe the Fact to be prov- 


ed by an atteſting Witneſs, is, that he ſaw 
the Party execute, and if he cannot be found, 


his Hand-writing is allowed to be Evidence 


of the Fact. 


Here are beſides two Witneſſes who atteſt 
the Deed in queſtion, of whom only one is 
called; and it is a Rule, that none can be 


examined as to the execution of Deeds be- 


— * _— 


— 


* This was the Caſe 
of Abbott v. Plumbe, Doug. 
Rep. 205. The Judgment 


there did not go ſo far as 


this laſt poſition, though 
it had been contended for 
by the Counſel on one 


/ 


Side : the Point determin- 
ed was, that ** the Ac- 
« knowledgment of the 
* obligor does not ſuper- 
« {ede the neceſſity of call- 
ing the ſubſcribing Wit- 
6 ness. 


fore 


Witneſs intereſted; Grantor: not allowed to 
prove his own Deed. 


fore the ſubſcribing Witneſſes: Therefore 
unleſs this is complied with, it is alone a 
ſufficient Objection to this Witneſs's being 
called now. 

The Counſel for the Sitting Members 
argued ; 


That the Witneſs did not fall within any 


of thoſe Deſcriptions by which the Law re- 


jets Evidence, either from Intereſt, want of 
Capacity, or Infamy; as to Intereſt, he was 
in point of Law interefied on the other Side, 
to deny his Grant; that he was now called 
to confirm his own Coneratt: which the Law 
ſuppoſes Men are intereſted ro deny; his 
Evidence mult be unexceptionable, for there- 
by he ſupports a Right againſt himſelf, viz. 


a Grant of his Freehold: to another for two 


Lives. They denied that he was a Party in 
this Queſtion, or even affected by it in Law, 
for whether the Voter had, or had not, the 
Right of voting for his Freehold, it would 
not alter the Contract for it between him 
and the Witneſs; how valuable ſoever the 
Franchiſe annexed to it might be to the 
Voter, that makes no Part of the Conlider- 
ation in this Deed; in this conſiſts the Dif- 
ference between the Evidence of the Voter 
himſelf and that of the Witneſs; the former 
is directly intereſted to ſupport his own 


Right of voting, the latter is unconcerned 


in this incidental Right. As to the rareneſs 
of ſuch Evidence in other Courts of Juſtice, 
it is Owing to the nature of the Queſtions 
that ariſe in them; in which the Maker of a 


Deed 1s generally a Party, either directly or 2. 471. 


indirectly, in all Actions concerning it, * 
the 
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Lewe v. Joliſße. 
1 Lud. 318. 


UNwWRITTEN EVIDENCE. 


the Deed itſelf is denied in the Pleadings; 
but in any Queſtions that ariſe collaterally 
upon Deeds, it a Man admits his own Deed, 
ſuch Admiſſion is received even to conclude 
others. If an Ejectment were brought by the 
Voter, founding his Title on this Deed, can 
there be a doubt that the Witneſs's admiſſion 
of it would enable him to recover in the Ac- 
tion? It is not neceſſary that an atteſting 
Witneſs ſhould ſubſcribe his name to the 
Deed, except in the Caſe of a Will (where the 
Statute requires it); however it is uſual to do 
it, and then it appears upon the Face of 
the Deed, to be the beſt Evidence of its 
Execution; and this is the Reaſon why no 
other Witneſſes are called before thoſe whoſe 
Names are ſubſcribed; but this Rule does 
not extend to the Caſe of the Grantor him 
ſelf, when he comes to acknowledge in Per- 
ſon the Fact, to which the others bear witneſs 
of him,—an Evidence that renders theirs un- 
neceſlary ; in all Cafes other Witneſſes may 
be called to confirm the ſubſcribing Wit- 
neſſes. And in the Caſe of Mr. Joliffe's Will, 
in which there was cauſe to ſuſpect their 

_ veracity, 


* This Caſe is report- Report, that any Objecti- 


ed under the Name of 
Lowe and Joie, though 
for a different Point in 
1 Black Rep. 365. Atthe 
Trial the three Witneſſes 
to ihe Will, and to the 
_ Codicil, and the Servants 
of the Family, ſwore to 
the Teſtator's Inſanity at 
tne Time of making them. 
It does not appear in the 


_ cording 


on was made to the Exa- 
mination of the Counter 
Evidence, which finally 
determined the Verdict; 
the Witneſſes did not deny 
their Atteſtations : AC- 
to this Report, 
Lord Mansfield in the Caſe 
of Abbott v. Plumbe, ſays, 
„It was doubted former- 
ly, whether if the ſubſcrib- 
ing 


Wiineſs intereſted; Grantor: not allowed to 
prove bis own Deed, 


veracity, others were allowed to be called, 
even to contrad:& them; and the Will in 
that caſe was eſtabliſhed upon ſuch Teſti- 
mony, though the ſabſcribing Witneſſes de- 
nied their Arteſtations, 

In all Queſtions of Evidence, the true 
way to decide, is by enquiring what is the End 
of the Proof; for Evidence that is good to 
one Purpoſe, may nat be ſo to another. Here 
the ſubſcribing Witneſs not being able to 
Clear a doubt arifing on the face of the Deed, 
it becomes neceſſary to examine further who 
then can be more proper for this purpoſe 


than the Maker of the Deed, where he is not 
Queſtion ; 3 AS It 18 before 


intereſted in the 
ſhewn, that Edſal is not? 

The Committee determined, Nor 10 as 
mit Mr. . as a Oe : 


. 


_— 
— 


12 — 


ing Witneſs denies the Hands, and the Court 
Deed, you can call other admitted other Evidence 


Witneſſes to prove it: But to contradict them, upon 


it was determined by Sir 
Fofeph Fehkyll, in a Cauſe 
which came before him at 
Cheſter, that in ſuch caſe 
other Witneſſes may be 
examined; and it has often 
deen done ſince.“ In the 
Caſe of Pike v. Badmering 
(before Sir To/eph Jeky/Ps 
Time), cited in Srra. 
1096, all the Witneſſes 
to a Will denied their 


which. the Will was ſup- 
ported. In the ſtate of 
this Caſe in the Law of 
Ni, Prius 260, it is ſaid, 
that the Court obliged the 
Party, againſt his Incli- 
nation, to call the /ub- 


ſcribing Witneſſes firſt. 


Another Caſe of the ſame 


ſort (Auſtin v. Willis) is 
there cited. 
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1 DovG. 135, 


 3Lvuv, 445, 


P · 44%, 


PRIVILECED WITNESSES. 


1. Barriſters, 


In the Caſe of Mil Bo Por, Jobn Coxe 
Hippiſiey, Eſq; Barriſter, being called to give 
Evidence as to an Office held by one of the 


_ Petitioners, refuſed to anſwer any Queſtions 


which might affect the Petitioner, as the 
Witneſs had conſtantly ated as his confi- 
dential Adviter and Counſel. 


2. Bankers.” 


In the Caſe of Norwicn, it appeared that 
between 4000 l. and 50007. ſubſcribed by 
different Perſons, at different Times, for 
1500 l. of which the Sitting Member was 


anſwerable, were paid to his Banker in Vor- 


wich, for the Expences of the Election: an 
Account of which Money was kept, under 
the Title of his Election Account, and a great 
Part of which was paid, before the Election, 
to Drafts for various Sums on different Days. 

When Mr. Kerriſon, a Banker, was under 
Examination by the Petitioners, as to the 
Particulars of this Subſcription Fund, he was 


\ aſked, if he had kept the Drafts, by which 


the Money was exhauſted; and anſwering in 
the Affirmative, was required to produce 
them. 

Thereupon the Counſel for the Sitting 
Member objected to the Petitioner's Right 
to require this Production; and argued, that 
before Deeds or Papers of Parties were to be 
produced, it was incumbent on the Party 
calling for them, to ſhew an Intereſt in them: 


| Conformably to Which Rule, in a Court of 


Equity, 


Privileged Witneſſes. p 143 | 


Equity, when a Bill is brought againſt a 

Banker to obtain a Diſcovery of Money in 
his Hands, it is neceſſary to ſtate in the Bill, 

the Right of the Plaintiff to ſuch Money. 

That in a late Caſe of Cricklade, it had 
been contended, that the Freeholders were 
obliged to produce their Title Deeds, when 
called for, becauſe the Candidate had an In- 
tereſt in the Vote; but the Committee there 
were of Opinion, t that he had not ſuch an 
Intereſt as gave him a Right to call for the 
Voter's Deeds. 

That Bankers were connected with their 
Employers in a confidential Manner, like At- 
tornies with their Clients; and were intitled 
to a ſimilar Privilege of Secrecy, if thoſe Em- 
ployers deſired it: that this had been a pri- 
vate Tranſaction, between a Gentleman and 
his Banker, which third Perſons had nothing 
to do with. 

That this was likewiſe a mercantile Tranſ- 
action, and it was a Rule of the Courts, not. 
to ſuffer Matters of that ſort, tending to in- 
veſtigate private Credit to be pried into. 

The Counſel on the other Side argued in 
Anſwer; 

That the Principles which the others lied p.449. 
upon, related only to private civil Suits be- 
tween Parties, and not to public Crimes, 
which the preſent Charge of Bribery was: 
that, in this reſpect, the Caſe was the ſame 
as if the Queſtion aroſe upon an Indictment Ji 
in Weſtminſter-Hall ; as for Inſtance, of 1 
Forgery, where it could not be contended _ 1 
that ſuch Evidence as this ought not to be | 
compelled from the Banker. | 

That | 
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UnwriTTENnN EviDENCE. 


That the Drafts were not called for to 
fatisfy impertinent Curioſity; bur the Queſ- 
tion was, Are the Electors of Norwich in- 
tereſted in theſe Papers ? Is the Freedom of 
Election violated by the diſpoſal of this 
Money, or concerned in the Means by which 
it was diſpoſed of? 

That the Argument for the Sitting Member 
would extend to prevent inquiring into the 
Tranſaction, if he and his Banker, had diſtri- 


buted his Drafts to the Voters, in the Streets 


of Norwich: That the Privilege of Attornies 
was allowed only to tranſactions with them, 
in that Chara#er, and upon ſubjects of con- 


fidence and delicacy ; but if an Attorney 
were to act for his Client in any thing illegal, 


his Character would not ſecure him in ſe- 
crecy there: yet that, if this were otherwiſe, 


| Bankers were not entitled to any ſimilar Pri- 


vilege. That the preſent Tranſaction like- 
wiſe was not a private concern, between a 
Gentleman and his Banker, but a public 
Election Buſineſs, 

That in the Caſe of Ipſwich (1 Lud. 
p. 28,9.) the ſame Sort of Evidence had been 
produced, without any Objection on the Part 
of the Sitting Member, and as a matter of 
courſe. 

The Committee reſolved, * That the Drafi 
ſhould be produced.” 

Afterwards a Diſpute aroſe, whether the 


Account current in 6 Banker's Book, con- 


taining the Diſburſements of the Money, 


| ſhoula be produced. The Argument upon 


it was ſhort. The Sitting Member objected 
to ir, upon the ſame Principle as had been 
urged 
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urged againſt the production of the Drafts; 
and the Committee reſolved; — 

e That the Account-Book ſhould be produced; 
care being taken, to the Banker's Satisfaction, 


that no other Article in the Book be inſpected 
Pu this in queſtion.” 
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9th. Agents : Of Evidence by and againſt. 


The Conſtitution of the Borough of 1 Dove. 100. 

MIL BONNE Port at the Election in 1994 
was this. It conſiſted of nine Bailiwicks, of 
which Part were the Property of T. H. Med- 
lycot, Eſq. and Part of Mr. Walter (one of 
the Petitioners). Of the nine capital Bailiffs 
for thoſe Bailiwicks, there are wo, called the 
Reigning Bailiffs for the Year; and they pre- 

| fide in the Borough, and are the Head 
Officers for that Year ; thoſe of the different 
Bailiwicks being Reigning Bailiffs in their 

turns, according to a certain known Rota- 
tion, Each of the Reigning Bailiffs appoints 
a Sub-Bailiff for the Year, and the two Sub- 
Bailiffs are the Returning Officers for that 
Tear. 

Mr. Medlycoi's Property, and that of Mr. 
Valter were ſo intermixed, that in following 
the eſtabliſhed Rotation, in ſome Years one 
of the Reigning Bailiffs was in the Appoint- 
ment of Medlycot, and the other in the Ap- 
pointment of Walter; in ſome Years they 
were both appointed by Medlycot; and in 
others both by Walter. 

In 1773, one of them was appointed by 

Medlycot, and the other by Walter. In 1774 


it was Medlycot's turn to appoint both the 
Reigning Bailiffs, 


= 
— — "2 © 
4 . > r — 
— — m9 ——— c ee ä — > 
1 _ * n = FS 8 23 E Oe neg nn IE tn 2 — — 
. T parteer einen Ee — CTR” IIS 
— r 5 nee — a ? reg eee c —-—ꝛ iney — — — 
_ 1 . - K = ** — 2 — — = dE MC TEXT EZ » « 5 — — pap — * — 
1 — - et] _ a , — 2 — — — — —_ — wa IT — 
"ok — E, — : . Ss . —ĩůĩä— * Lac. — _ 7 — = — — — — 
8 i ates» * S * ——— —— k — — . ——— —— , Ly ; — 
* — —— r . — — — — - 
. EE IN FT —_— 2 ; 


— r rn SS — 5 
* — - 7 Kc 2 x þ P : . 
r TMR ar ea EEE 26 r 5 — 2 
rere pes 7 aer 4 » = * 2 — 
STA - "FA. — — a k 
— 


: N 6 
: — _ 3 - 
* 5 ** — — Rx 2 
3 23 — — — — 2 ev" p —— — Oe "= - 
3 LOS 7 — . — po pany 2 _- 7 Im 
— HEL. 6239" — oe 15 3 —ͤ —-— ** * — 5 - 'F 
Y « 3 q nut. + 7 — = . — I — rk T 
22 —— 1 0 . 2 2 IG ” 2 — - 2 . 
ov an. * 2 — A i - - 7 — — — 2 1 —— 2 — 
weird — _ . a — oy — —— 22 . 2 
- 9 — * 4 ä — 2 — — n 
—.— — — — 
7 
* 2 
AIRS; — 2 
8 . 2 


0 — — £ — —— 1 
Orr on en ——— — RAER. EUS 
— ————— on ro TIT AO AT 6s "4 

- e f 


= — 
— 1 


2 * —— — + 
_— TG ad ot h I EE ELUT 
— —— 
jo 
x — 2 
2 * - 
TA I Sr 5 * * 


— — 


L. A Wit: 


— — * n PR c : 
PIPE . ids ye Es - — 


— 


1 
113 
it 
14 
4 
* 
1 
1 
9 5 
13 } 
K 4 
* 
7 


146 


pe 134 


2 Dove: 307, d. 


UNWRITTEN EVIDENCE. 


A Witneſs was Called to prove, that in 
Ofober 1772, Medlycot ſaid to him, that ag 
both the Returning Officers would be his 
own next Year, if the Gentlemen be ſhould 
nominate at the Poll ſhould have but a dozen 
good Votes, they ſhould be returned. 

This Evidence was objected to; and it was 
contended, that Mealycot was not a Party to 
the Petition: and that his Declarations could 
not affect the Cauſe of the Petitioners, 

againſt whom it was produced. 


Oa the other Side it was alleged, that 


he was avowedly the Perſon on whoſe In- 
tereſt thoſe Petitioners ſtood : and was there- 


fore to be conſidered as an Agent for them. 


The Committee, after deliberation, Re- 
ſolved © To admit the Evidence.” 


It was then propoſed to call Mr. Medlycot 


to contradict the Teſtimony of the Witneſs : 


but this being objected to, after Argument 
the Committee relolved, {hat bis Evidence 
Joould uot be received. 


In the Caſe of SHAFTESBURY, Money 
to the Amount of ſeveral thouſand Pounds, 
had been given among the Voters, in Sums 
of twenty Guineas a Man. The Perſons 
who were intruſted with the Diſburſement 
of this Money, and who were chiefly the 
Magiltrates of the Town, fell upon a very 
ſingular and abſurd Contrivance, in hopes 


of being able thereby to hide through what 


Channel it was conveyed to the Electors. 
A Perſon concealed under a ludicrous Diſ- 
guiſe, and called by the Name of Punch, 

Was 


75 Ian mw 
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was placed in a ſmall Apartment; and 
through a Hole in the Door delivered out 
to the Voters, Parcels containing the twenty 
Guineas; upon which they were conducted 
to another Apartment in the ſame Houſe, 
where they found a Perſon called Punch's 
Secretary, and ſigned Notes for the Value, 
but which were made pay able to an imaginary 
Character, to whom they had given the Name 
of Glenbucket, Two Witneſſes ſwore that 
they had ſeen Punch through the Hole in 
the Door; and that they knew him to be 
one Matthews, an Alderman of the Borough, 
and as was endeavoured to be proved, an 
Agent for the Sitting Members. 

It was propoſed to call Matthews bimſelf, 
to prove an Alibi: This was objected to, and 
the Committee reſolved, * Not to admit bis 
Kvidence,” 5 . 


roth. Agency: in Caſes of Bribery, 


In the Caſe of HIx por, a Witneſs was 
called to prove Bribery, by a ſuppoſed Agent 
of one of the Sitting Members. The Com- 
mittee directed that Evidence ſhould firſt be 
given to eſtabliſh the Agency, before going 
into Proof of Bribery committed by him. 2 Doug. 3094 
And this Reſolution was alſo adopted in the 

Caſe of Shafteſbury, 1 


x Dous. 175˙ 


But in the Caſe of BRisTrol, where a Wit- 1 Dove: 279, 
neſs was called to prove the Payment of a 
Bribe by a ſuppoſed Agent of one of the 
Sitting Members; on the Objection being 
laken to the Examination of any Witneſs to 
L2 the 
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UNwWRITTEN EVIDENCE, 


the Payment, till Proof of the Agency was 
firſt brought: It was anſwered, that the Cir- 
cumſtances which would eſtabliſh both Facts, 
were ſo complicated that they could not be 


ſeparated: and the Committee, after delibera- 


tion, over ruled the Objection. 


In the Caſe of IyxLcHTSTTFER [or ILoRHES“ 


TER] a Witneſs called on the Part of the 
Petitioners, was going to relate a Converſation 


which paſſed between him and a Perſon al- 


leged to be an Agent for the Sitting Members, 
and dead ſince the Election. 


This was objected to- And it was contend- 


ed chat Evidence of any Act of a ſuppoſed 


Agent, could not be admitted until Proof 
of his being an Agent had been previouſly 
produced to the Committee: that the Pro- 
priety of ſuch a Rule is obvious, becauſe 


otherwiſe many Days might be employed 


on hearing Evidence againſt a Perſon who 
might appear afterwards to have no con- 


nection with the Cauſe: and the above Cafes 
of Hindon and Shafteſbury were cited as hav- 


ing deciſively laid down this Rule. 

On the other Side, the Determination in 
the Caſe of Briſtol was relied on, and the 
ſame Arguments were adduced to ſhew the 
Impracticability of adhering to the Rule. 

The Chairman of the Committee ſaid, he 
had enquired into what had actually been 
done in the Caſe of Shafie/bury, and that he 
found that although on the firſt Day of the 
Trial the Reſolution had been come to as 


above ſtated ; yet ſuch inconvenience was found 
| 536 


| 


Agency : in Caſes of Bribery. 


to attend it, that it was afterwards agreed, 
on all Hands, not to abide by it. 


Upon this the Objection was given up. 


In the Caſe of Wokcks TER, a Witneſs 
was called to give an Account of the Conduct 
of a Perſon tending to affect one of the Sitting 
Members. 


This was objected to becauſe no Evidence 


had been previouſly given, that the Perſon, 
whoſe conduct was the Subject of the Wit⸗ 


neſs's Teſtimony, was an Agent. 
On the Point being argued, the Com- 
mittee reſolved, That when Evidence is 


propoſed to be produced of the criminal Acts 
or Converſation of any Perſon alleged to be 
an Agent of any of the Parties, Agency ſhall 
be previouſly proved.” — This Reſolution was 


accompanied with a direction to the Coun» 
ſel *© That immediately on proving the Agen- 
cy they proceed to ſhew ſuch Agent's cri- 
- minality by Proof.“ OY 


is 


— 


If the Evidence 


* The Reporter in a 
Note, remarks on the 
Contrariety of the above 
Determinations, and ad- 
verts to the Caſes immedi- 
ately preceding. He adds 
the following Obſervati- 
on.—“ The Point ſtrikes 
me as a Matter of mere Re- 
gulation; on which a Dif- 
ference in the Rule, adopt- 
ed by different Commit- 
tees, cannot be attended 
With any bad Conſe- 


L 3 


quence. 
of Bribery is begun with, 
and afterwards no Rei 
dence, or inſufficient Evi- 
dence, of Agency 1s pro- 


duced, we mult ſuppoſe 
that the Committee will 
lay the Evidence of Bri- 
bery, out of the Caſe, and 


proceed, in forming their 
Verdict, as if it had never 
been given. In criminal 


Proſecutions at Common 


Law, when the Evidence 
of 


p-231, 


3 Dove, 262; 


p. 26 3» 
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2 Dove. 39,3. In the Caſe of ST. Ivzs, a Witneſs was 


called to prove, that a Voter had faid in 
the preſence and hearing of an Agent of the 
Sicting Member, that he (the Agent) knew 
the Voter could not take the Bribery Oath— 
and that the Agent ſaid nothing to contra- 
dict him. | 
This Evidence was objected to—and it 
was ſaid to be an eſtabliſhed Rule, that no 
Evidence ſhall be admitted upon Oath, of 


what a Man ſaid when be was not upon Oath, 


That to break through this Rule might be 
attended with the worſt Conſequences : for 
that many Men, who would not take a falſe 
Oath, might be drawn in to ſay things that 
are falſe, in converſation, in the preſence of a 


* 7 „ 2 


of an Accomplice is com- 
petent, but without other 
corroborating Evidence, is 
not ſufficient ſor Convic- 
tion, a ſimilar Difficulty 
ariſes: If the Accomplice 
3s firſt produced, and, after 


be has given his Teſti- 


mony, no other Evidence 
3s brought to ſupport it, 
what he has ſaid becomes 
immaterial, and cannot a- 
vail againſt the Priſoner: 
Yet the Practice of dif- 
ferent Judges, like that 
of different Committees, 


has been different in this 


Reſpe&t: Some have made 
it a Rule, that the corro- 
borating Evidence ſhould 
firſt be produced before 


8 NIS 2 2 
yo 


the Committee proceeded 


—— 25.6 


the Examination of the 
Accomplice ; but Others 
have left this Matter to 
the Diſcretion of the 
Counſel who conducted 
the Proſecution. 3 Doug. 
483, | 

In a ſubſequent Caſe, of 
the ſame town of 1chefeer, 


upon a Conſideration of 
the Practice in the Caſes 
above quoted. — The Rule 
in that Inſtance was, 
Upon Queſtions, concern- 
ing the Act of a ſuppoſed 
Agent, not to 1% upon 
Proof of his being an 
Agent, previous to the 
Inquiry into his Acts.“ 1 
Lud. 469, 470. 


Perſon 


r!!! IN Eo WES ang 
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Examinations de bene eſſe. 
Perfon placed on purpoſe within hearing, in 


order to be able to relate afterwards, upon 


Oath, what the other had ſaid. 
To this it was anſwered that, admitting the 
Rule, it did not apply to the Evidence now 


offered: for that here the Witneſs was to 
prove a Declaration of the Voter, and a 


Charge brought by him againſt an Agent of 


the Sitting Member, made in the Agent's 


hearing, and which he did not contradict ; 


and therefore ſeemed to admit it to be true. 


That this was Evidence of his Behaviour, 
upon ſuch a Charge being made againſt him, 
and therefore admiſſible in every Court of 
Juſtice, „ 

The Committee over-ruled ihe Objection. 


1ith, EXAMINATIONS DE BENE ESSE. —Not 
allowed before a Committee. 


In the Caſe of DowwnTon, while the Coun» 


ſel for the Sitting Members were going 


through Evidence in ſupport of their Votes, 
they informed the Committee, that an aged 
Witneſs, on their Part, was then lying dan- 


gerouſly ill; and aſked the Favor of them to 


adjourn for the Purpoſe of aſking Leave of 


the Houſe to adjourn the Committee to the 


Witneſs's Lodgings, in order to take his 
Evidence, (which they ſaid was very material 
to them); or to adjourn at once to the Wit- 
neſs's Lodgings, if the Counſel on the other 
Side would conſent to that Method. The lat- 
ter, upon being aſked, refuſed their Con- 

L 4 1 55 ſent; 
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5 UnwRITTEN EVIDENCE: 


ſent; and the Sat. 10 Geo. 3. c. 16. § 13, 
(Mr. Grenville's Act) being read, the Com- 
mittee intimated an Opinion that ſuch Ad- 
journment would be illegal, by the poſitive 
Directions of the Statute. Hereupon the 
Counſel for the Sitting Members propoſed 
that the Committee might delegate their 
Clerk to take the Witneſs's Depoſition, in 
the preſenc2 of Perſons authoriſed by both 
Parties, and urged the Committee to exert 


that inherent Power, which, they ſaid muſt 


neceſſarily reſide in every independent Court 


of Juſtice, of regulating their own Modes 


of proceeding in ſuck Caſes of neceſlity, 
upon which the Law, from whence they de- 


rived their Inſtitution, was ſilent. One of 


the Committee oblerved, that they could 
not commit a Power to their Clerk to take 
a Depoſition, and here the Matter dropped. 


3 


V—” 


—— 


* „ The Houſe ſhall Sitting ſhall be ſome con- 
order the ſaid Select Com- venient Room or Place, 
mittee to meet at a cer- adjacent to the Court of 
taia Time, &c. And tbe Requeſts, properly pre- 


Place of their Meeting and pared for that Purpoſe.” | 


CHAPTER VII. 


Of UxwRTITrTEW Eviptnce, 1 ConTRA- 
DICT or EXPLAIN FORMER EVIDENCE. 


—— ——— ATED" —ñ.᷑ꝝꝶAy 


iſt, To Contradi the Oath of a Voter. 


In the Caſe SnarresBury, Witneſſes 
were called on the Part of the Petitioners, to 
prove Declarations of Voters, (who at the Poll 
had taken the Bribery. Oath,) that they had in 
fact been bribed. 


The Counſel on the other Side objected 


to this, as not being legal Evidence; for that, 
if ſuch Declarations were proved, ſtill they 
could not be conſidered as proving the Receipt 
of the Money. That it would be unjuſt to 
ſuffer what a Man had ſaid, in Converſation, 
and without an Oath, to invalidate what he 
had ſolemnly ſcworn.— That in two Caſes of 
Hertford and Surry in 1695,6, on a Queſtion 
of Evidence exactly ſimilar, the Commit- 
tees had determined that Evidence ought 
not to be admitted to diſqualify an Elector, 
as no Freebolder, who at the Election had 
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{worn himſelf to be a Free holder. — And theſe 


Reſolutions were agreed to by the Houle. 


To this it was anſwered, that thoſe Caſes 


proved too much: that if the Doctrine they 
contain were to be adopted, it would be in 
an Elector's Power, by commilting Perjury, 
to preclude all inquiry into the Legality of 
his Vote. 

| The 
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UNWRITTEN EviDENCE; 


7. be Evidence was admitted.“ 


But this De ie e is contradicted by 
the Caſe of SEATORD ; where a Witneſs was 


going to relate a Fact of Bribery againſt a 


Voter, by his (the Voter's) own Declaration, 
and it appeared that he had taken the Bribery 


Oath at the Poll—It was objected in that 
_ Caſe, to the Evidence, that the Voter's De- 


claration, not upon Oath, was inadmiſſible 
againſt his Oath. And the Counſel read a 
Caſe to the Committee, from the Minutes 
of the Shafteſbury Commitree in 1781, in 
the Caſe of F. Ellen, thus; © This Man was 
called, himſelf, to prove his own Bribery ; 
and that Committee reſolved not to receive 
his Evidence, to contradict his Oath. Then 
Evidence of his Declarations being tendered, 
that was likewiſe rejected.“ 

It was anſwered, that a Party might in this 
Manner take advantage of his own wrong, 
by making one Crime to ſanction another; 
firſt Bribery, then Perjury; and Puniſhment 
would be evaded : that the true Objection 
would be to the Credit, not to the Com- 
petency of the Evidence. 


IG 9 


* The Reporter ob- 
ſerves, in a Note, that a 


Reſolution of the Houſe, 


in the Caſe of the County 
of Bedford in 1715, was 
directly contrary to that 
in the above- mentioned 
Caſes of Hertford and Sur- 
rey, on the very ſame Point, 


And that the Hauding Or- 


der of the Houſe, of No- 
vember 22d. 1717, that a 
Qualification for Member 
may be diſputed, though 
previouſly ſworn to, 18 alſo 
a direct contradiftion to 
the Principle of thoſe 
two Caſes; which cannot 


therefore have any weight. 


2 Doug. 315, 
6 


To contradit the Oath of a Voter. 


It was reſolved © That the Counſel ſhould p. 113. 


not be permitted io produce this Evidence.” 
The Counſel for the Sitting Members 

then propoſed to call the Voter himſelf to 

prove the Bribery. The others objected as 


before; and it ſeemed to be the general 


Opinion of the Committee, that this was in- 
volved in the Deciſion upon the laſt Queſtion. 
The Chairman ſaid, it was unneceſſary to 
argue the Point. 


2d. Evidence of Uſage to explain a Statute; 
not admitted. 
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In the Caſe of Down Ton 178 5, certain; Luv. 177. 


Deeds were produced in Evidence, to ſubſtan- 


tiate the Titles of Voters, to whom an Ob- 


jection was raiſed, upon the Ground of the 
want of a Conveyance to Lord Radnor, from 
whom the Voters derived Title. This Evi- 
dence was objected to under the following 
Circumſtances, 

The Earl of Radnor had conveyed to the 
Voters in queſtion, the Burgages for which 


they voted; and his Title was founded on 
the Deeds produced in Evidence: being a 


Conveyance by Leaſe and Releaſe, made be- 
tween V. Scott, LED, and Eighteen others 
(Voters) of the one Part, and the Earl of the 
other. The Leaſe witneſſed that, in conſi- 


deration of 5 s. they the ſaid W. Scort, &c. 


bargained and fold to Lord Kaduor, all thoſe, 
their and each and every of their ſeveral 
Meſſuages and Tenements, Burgages, Lands, 
Hereditaments and Premiſes ſituate in Down- 
{on, together with all Ways, &, for a Year, 


paying 
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paying a Pepper Corn at the end thereof: 
to the Intent, Cc. (in the uſual Form of 
reference to the ſtatute of Uſes). The Releaſe 
followed the Leaſe in the common Form : the 
Words being Do and each of them Doth 
orant, bargain, fell, alien, releaſe and con- 
firm, Sc. to Lord Radnor, his Heirs and 


| Aſſigns.” Both the Leaſe and the Releaſe 


bore the uſual Stamps required for one Deed. 
lf this Conveyance was not admiſſible in 
Evidence, Lord Radnor's Title, and conſe- 
quently that of the Voters, who derived theirs 
from him, was inſufficient. 

In ſupport of the Objection to theſe Deeds 
being received in Evidence, it was contended 


that, according to the Stamp Acts, the Deeds 


were void, as not being duly ſtampt: each 
Individual who was a Party to the Convey- 
ance, having conveyed a ſeparate Eſtate and 
diſtinct intereſt from the others, and with 
which the reſt of the Parties had no privity 
or relation, Every one of theſe Grants, it 


Was argued, was to be conſidered as a ſe- 


parate Deed: and if there was not a ſeparate 
Stamp to each, the Law was not complied 
with, the Revenue was defrauded, and the 
Deeds themſelves were void; and therefore 
no Evidence, Or at all Events they were 
void, except as to the Grantor firſt named, 
In ſupport of the Deeds it was argued, 
that they were conformable to general Prac- 
tice : and that the Stamp-A did not require 
a Stamp for each Grant, but on every Skin 
or piece of Paper on which certain ſpecified 
inſtruments ſhoujd be written, | 
The 


Evidence of Uſage to explain a Statute, 


The Arguments of the Counſel on both 
Sides, went into conſiderable Length, and 
deſerve attention, but are not applicable to 
the purpoſe for which the Caſe is now cited, 
— After they were finiſhed, the Counſel in 
ſupport of the Deeds, propoſed to the Com- 
mittee to examine the Commiſſioners of the 
Stamp Duties, in reſpect of their Practice 
and underſtanding of the Act. But the Coun- 
ſel on the other Side oppoſed it, and the 
Committee did not approve of it. On the 
following Day the Counſel propoſed to call 
ſome of the moſt eminent Conveyancers, to 
ſhew tbe Practice of the Profeſſion, in reſpect 
of this Branch of the Stamp Duties. This 


Po 19 Jo 


was likewiſe oppoſed, on the Ground of the 


Incompetency of any ſet of Perſons to fix the 
Meaning of an expreſs Law, by their under- 
ſtanding and Practice. 


The Committee deliberated on this, _ p. 7194. 


Reſolved &« That the Evidence could not be 


received.” , 
The following Reſolution of the Com- 


mittee, though not ſtrictly applicable to 


this Deciſion, is neceſſary to be known. 

ce That they are of Opinion, that the Deeds 
of Reconveyance are void by the Stamp- 
Acts, as to all Parties, except the firſt Per- 
ſon mentioned in each Deed,” — Wita reſpect 
to whom the Committee declared they gave 
no Opinion, 


3d. To correct a Check Book: 
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In the Caſe of BEDTORDSHIRE, a doubt 2 Lp. 406. 


aroſe on the Appearance of the Entry on the 
Petitioner's 


Car — — 9 nn . © 
ns A ICING a FEE TN K — — A 1 
EW : — — — 5 8 N 7 —— 
5 — — —— - p ; 5 © HER 8 1 
4 - 7 — O * Wn" . 
— — — We OL TINA GR A <A> VEE rote ˙²5fC 222 — — 


158 


P-. 407. 


in conſequence of a Notice from the Sitting 
Member to produce it ; and the Check- Clerk 


the Check-Clerk ſhould be called by the 


UNw RITTER Evipbzxez. 


Petitioner's Check- Book, in which there was 


an Erafure © Offory and St. Zohn,” appearing 


to have been written at firſt, and the latter 
Name afterwards ſcratched upon by a Knife. 
The Book had been delivered into Court, 
as Evidence, by the Petitioner's Agent, 


was not preſent. The Book in this Part not 
being looked at, till the Sitting Member 
entered upon his Evidence in anſwer, the Era- 
jure was not diſcovered till then. The 
Counſel for the Petitioner then inſiſted, that 


Sitting Member to explain this, becauſe the 
Book made Part of the Sitting Member's 
Evidence. 

The Counſel for the Sitting Member faid, 
they did not want his teſtimony, and would 
not call him : that the Check-Book being the 
Party's Act, it bound him in this cafe, becauſe 


| he ought to have known it's Contents, and to 
have been prepared accordingly. 


Hercupon the Committee came to a Reſo- 
lution, 

« That the Cheek-Book, having been deli- 
vered into the Committee, is already admitted as 
Evidence; and if the Party who delivered it in, 


Jhould wiſh to controvert or explain any Entry 


in the Check-Book, it is incumbent on them 
to produce the Clerk,” 

'The Diſpute here was directed to the 
Expence of ſending into the Country for 
the witneſs; which the Party who wanted 
his Teſtimony wiſhed to avoid. 


CHAPTER VIII. 


of ADMITTING Evidence as to the TiTLES 
of VOTERS. 


la the Caſe of the SEATORD Election, of; Luv. 58. 
March 1785, the Validity of ſeveral Votes 
_ depended upon Facts, tending to ſet aſide 
the Authority of a Poor-Rate, which it 
was alleged, had been fraudulently made, 
to ſerve Party and EleQion Purpoſes, and 
by which the Returning Officer had been 
vided : and to eſtabliſh the Right of the 
oters upon Evidence of their Rateability. 
The Petitioners in order to prove the Miſ- y, 109. 
conduct affecting the Rates, queſtioned the 
Town Clerk reſpecting the Proceedings at 
the Midſummer Seſſions of 1785. —The Sit- 
ting Members objefed, That no Inquiry 
ſhould be made of Circumſtances ſubſequent 
to the Election; becauſe they could not 
affect the preceding Election, or the Rate 
that governed it. That the only Fact to be 
proved was, the Culpability prior to the 
Election. They objected further to the 
Evidence, as tending to criminate the Juſ- 
tices : becauſe they acted in a judicial Ca- 
pacity at Seſſions, and no Imputation ought 
to be thrown out againſt them in that ſtation, 
except in the regular Courle of Law, by 
Appeal from their Judgments, or by criminal 
Proſecution for the Miſdemeanor, if they 
were gulity of any. 
It was anſwered that, the whole of the 
Facts would prove a ſeries of Miſbehaviour, 
connected together in its different Parts; that 


the 
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the latter referred to the former, and one 


Part would appear incomplete without the 
other. That the Proceedings in queſtion 


originated before the Election, and were 


carried into effect after it: and the Beginning 
could not be underſtood, without tracing 
it on to the Completion of the Scheme. 
And, beſides, the Poor-Rate was ſub judice, 


In conſequence of the Appeal of a Voter, 


till after the Election: after which the Peti- 
tion to the Houſe of Commons was pre- 


-ſented, and was pending when the Rate of 


1786 was made; which was, in Law, the 
next (as the other had been quaſhed) to that 
of 1784, That it would appear, that the 


Poor-Rate quaſhed in 1785, by theſe Ma- 


giſtrates one of whom had been the Re- 
turning Officer, was a Copy of that by which 
the Poll was taken. That their judicial ſtation 
made their Miſbehaviour more flagrant, and 
could not afford them a ſcreen to it. 

The Committee Reſolved. “ That the 
Counſel might proceed in the Examination.” * 


In the Caſe of Ay RSRHIRE, it was ſtated 
by the Counſel for the Petitioner, that by the 


Act of Car. II. 1681. c. 21, the Freehold- 


ers of each County were ordered to make up 
a Roll of their Number, containing the 


Names of thoſe who had a Right to vote: 


see alſo the Caſe of ality ; but which, being 
Kirkwall 3Lud. 404—307, involved with local and 
in which a fimilar Deter- confined Circumſtances, is 


mination was made in a nct here cited at length. 
Caſe of fraudulent Parti- 


they 


Evidence as to Voters Titles: 


they were alſo appointed to meet yearly, 
at the Michaelmas Head-Court, for the Pur- 
poſe of reviſing that Roll, and making the 
neceſſary Alterations in it. From that Period 
no Perſon had a Right to vote, without be- 
ing firſt put upon the Roll. But now the 
governing Rule with regard to the Roll 1s, 
the 16 Geo. 2. c. 11, whereby it is enacted 
that, ſuch Perſons as ſtood upon the Roll, 
laſt made up by the Freeholders, whether 


at the Michaelmas Meeting or at the laſt 


Election, ſhall be the Conſtituent Members 
at the next Michaelmas Meeting or Election: 
It alſo provides that, it ſhall be lawful for 


any Freeholder ſtanding upon the Roll, to 


object to the Title of every other Perſon to 


be enrolled, and he may apply to the Court 
of Seſſions within four calendar Months after 
ſuch Enrollment, Upon the preſenting of 


ſuch Complaint, the Court of Seſſions is di- 
rected to ſummon the Perſons complained 
of to anſwer upon Thirty Days Notice; and 
then to determine the Queſtion in a ſummary 
way.—The Sheriff is, by the Act, alſo or- 
dered to appoint a preciſe Day for holding 


ſuch Court; and the Day ſo to be fixed mall 


be the Anniverſary for the holding of the 
Michaelmas Head- Court for the future. It 
is further declared that it ſhall be competent 

for any Perſon, being refuſed to be admitted, 
or being ſtruck off by a Deciſion: of the 


Freeholders, at any Michaelmas or Election 


Meeting, to apply within Four calendar 
Months for redreſs, to the Court of Seſſions. 
At every ſuch Meeting, the firſt Thing 
directed to be done is, to chooſe a Preſi- 
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dent, who has a caſting vote in all Caſes of 
equality of Numbers. 

On the 3d of Oober 1780, the Michaelmas 
Court was held, and the Sitting Member 
having the Majority of Freeholders then 


upon the Roll, he of courſe carried the 


Preſes, and few were enrolled, except thoſe 
of his own Party. On the 16th of the 
ſame Month the Election was held, and 
the ſame Conduct purſued : by which means, 
it was alleged, the Sitting Member gained 
a Majority on the Poll. — Several Petitions 
were preſented to the Court of Seſſions: and 
the Lords having heard the ſeveral Com- 
plaints of the Freeholders, ordered Fourteen 
of them to be enrolled, who had tendered 
their Votes, at the Election, for the Peti- 
tioner : they alſo ordered Four to be enrolled, 
who were in the Intereſt of the Sitting Mem- 
ber, and ſtruck Two off the Roll who had 
voted for him. The Poll, governed. by the 
Roll thus altered, then gave the Petitioner 
a Majority of Two: and conſequently en- 


_ titled him to his Seat. 


The Counſel for the Petitioner then ſlated 


that, if the Committee were to determine it 


to be competent to them to review the Ad- 


judication of the Court of Seſſions it would 


be incumbent on the Counſel to ſupport 
thoſe Adjudications as far as they were in fa- 


vour of their Clients: and to ſhew that they 


ought to be reverſed, in all thoſe Caſes which 


favoured the Intereſt of the Sitting Mem- 


ber. Fink 
But they contended that it was not com- 

petent to the Committee to open the Proceed- 

ings 


Evidence as 10 Voter Titles. 


ings of the Court of Seſſions: at leaſt that 
they ſhould not try the legality of thoſe 
Votes againſt whom 10 Appeals had been 
lodged before the Houſe of Lords. i 

Te Court of Seſſions, they argued, is the 
proper Place to try every thing which regards 
the Title of a Freeholder. It is a Power, 
however great, which the Legiſlature has 
lodged there by Sat. 16 Geo. 2. c. 11, and 
from whence there is no Appeal; but to 
the Houſe of Lords. There are ſeveral 
Matters relating to Elections which come 
properly before a Committee; ſuch as whe- 
ther made on the proper Day, before the 
proper Officer, &c. But where the Titles of 


Freeholders relative to Property are in queſ- 


tion, the Committee is not competent to try 
them, although the Right of voting be annexed 
to them. Suppoſe a Competition to take 
Place, reſpecting the Title to an Eſtate 
founded upon a Marriage with an Heireſs ; 
the Committee ſurely would not try the 
Validity of the Marriage, but would ac- 
quieſce in the Judgment of the Court of 
Seſſion, founded upon the Production of 


the proper Documents from the Conſiſtorial 


Court. In the preſent Inſtance there are 
ſeveral Perſons admitted to the Roll by the 
Lords of Seſſions, after enquiry into the na- 
ture and extent of their Eſtates; they have 
not determined on their Rig of voting; it 
is a Subject they have nothing to do with: 
they find the Facts, as a Jury would do, and 
their finding ſhould be held ſacred by the 
Committee, the Law afterwards attaches 
upon the Fact, and gives the Right of vot- 

2 | ing. 
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ing. —But whether they are of that Amount 
or not, is the Buſineſs of Commiſſioners of 
Supply *, to enquire and determine in the 
firſt Inſtance, ſubje&t to the Review of the 
Court of Seſſions. —They are a Committee 
appoinred by Parliament for that purpoſe: 
and when their Deciſions are made, a Com- 
mittee of the Houle of Commons would not 
enquire 1nto the Value of the Lands. Should 
it be determined by the Committee that ſome 


of the Perſons admitted have no Right to 


vote, they mult nevertheleſs remain upon the 
Roll; and if another Election were to hap- 
pen next Day, the Preſes is bound, under the 
levereſt Penalty, to call them over. 

The Counſel further argued, that if the 
Committee was to be conſidered as a Court 
of original Juriſdiction, all the Proceedings 
in the Court of Seſſions were to be dilre- 
garded. If the Committee were to be looked 
on as a Court of Review or Appeal, all the 
Tranſactions at the different Mectings in 
Scol land, all the Facts and Evidence muſt be 

again produced: which would create trouble 
and delay to the Committee, and labour and 
expence to the Parties, 


As to the Caſes of Orkney and KiRkvup- 


' BRIGHT, meant to be relied on by the other 


Side, the Committee did not there deter- 
mine to open the ſudgment of the Court of 
Seſſions : they only permitted the Counſel to 
proceed, after they had opened a very (trong 
Caſe, and ſhewn that they had much zew 
Matter of Evidence to produce, which was 
not before the Lords ot Seſſions; and which 

Was 


Evidence as lo Voters? Titles, 


was diſcovered /ub/equent to their Deciſions. 
Had the Committee ſo determined, they 
would have rendered uſeleſs the Proceed- 
ings of the Court of Seſſions; and put the 
Voters, whoſe Rights had been eſtabliſhed 
by that Court, in a worſe Situation than 
thoſe ſtood in who had been inrolled by the 
Freeholders. If, in the preſent Inſtance, the 
Sitting Member was not ſatisfied with the 
Proceedings in Scotland, why did he not 
reſort to the Houſe of Lords. Of the Four- 


teen put on the Poll, Six only were appealed 


againſt.— The Counſel therefore preſſed, 


that whatever might be the Determination 
of the Committee upon the general Queſ- 


tion, they would in all the Caſes where there 
was no Appeal, conſider themſelves as con- 
cluded by the Judgment of the Court of 
Seſſions. This they ſtated to be conform- 


able to the uniform Practice of Committees, 


reſpecting Caſes ariſing in England: when- 
ever diſputes take Place which involve zhe 


165 


Right of voting.* The Parties are obliged to Rather, the 


reſort to the proper Courts of Quarter 
Seſſions and King's Bench: and when the 
Point 1s determined there, Committees al- 
ways deem themſelves bound by the Judg- 
ment. 7 5 

N The 


— 


+ The Reporter adds, 
in a Note, that Commit- 
tees generally expect, that 
Matters which involve the 
Right of voting | the Title 
of a Voter] ſhould be liti- 
_ gated in Courts of Law; 
where the Judges are con- 


verſant in ſuch Subjects, 
and therefore beſt qualified 
to determine them. But in 
ſome Caſes where tuffici- 
ent I'ime has not been 
had to try them there; 
[See the Caſe of Sudbury, 
immediately after the pre- 


M 3 ſent;] 


Title of a 
Voter.] 
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UnwRITTEN EVIDENCE: 
The Counſel for the Sitting Member con- 
ſidered the main Point in the Debate, as a 
great conſtitutional Queſtion. The Subject, 
ſaid they is reducible to this ſhort Enquiry, 
viz, whether the beneficial Effects of the 
Grenville Act ſhall extend to England only, 
and whether the Repreſentation of Scotland 


ſhall be taken out of the Hands of the nu- 
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ſent;) and in all Cafes 


where flaprant Acts of par- 
tiality and inj uſtice have 


been committed, to favour 
a particular Intereſt, Com- 
mittees have opened the 
Subjects and determined 
upon them. It has been a 
generally received Opi- 
nion, that Committees in 
determining upon Votes 
in ſcot-and-lot Boroughs, 
where it is neceſſary that 
the Voters ſhould be rated, 
have deemed themſelves 
bound by the judgment of 
the Quarter -Seſſions up- 
on the Per/ons rated. But 


the Shafteſbiny Committee 


judged otherwiſe, and di- 


rected an enquiry to be 
made, whether the Juſ- 


tices determined alſo upon 
the Subject of Occaſion- 
ality; and finding that 


they did not, and that 


they only enquired, whe- 
ther the Perſons ſo rated, 
had a rateable Property, 


the Committee did not 


conclude themſelves, as 
to the Right of voting, 


— 


by the Judgment of the 
Quarter- Seſſions upon the 
Rate. Philipps 14. 
And in the Caſe of the 


Borough of Miiborne- Port, 
the Committee determined 


that a Rate not appealed 
againſt, was to be conſi- 
dered as Evidence of the 
actual occupancy of the 
Voter. And that parol . 
Teſtimony, to prove the 
contrary was not admiſſi- 
ble, unleſs it was proved 
that the Pariſh Officers 
were criminally partial. 
The Arguments, in that 
Caſe were very ſimilar to 


thoſe uſed in the Ayreſbire 


Caſe above given at 
length. The Cemmittee 
appear, however, to have 
founded their Determina- 
tion on the Ground, that 
the Rate was not appealed 


againſt, by the Candidate 
whoſe Intereſt was affect. 


ed by its Partiality ; as 
it might have been,Junder 
what is called tbe Hind/or 
Ad; Stat. 17 G. 2. c. 38. 
dee Philipps, 255 —273. 

merous 


Evidence as to Vaters' T itles, 


merous Freeholders and conſigned to the 15 
Lords of Seſſions ? If the Committee is pre- 
cluded from exerciſing its Judgment on the 
Right of voting, in Scotland, there is an End 
of the Grenville Act.— It is ſaid that the 
Power of the Court of Seſſions, however 
great, is given to that Court by che Legiſla- 
ture. — The fat. 16 Geo. 2. c. 11, only con- 
ſtitutes it a Court of Review of the proceed- 
ings of the Court of Freeholders : it gives it 
indeed a Right to ſay who ſhall be put upon 
the Roll and who ſhall not: but it gives no 
Authority to ſay, (and this is conceded on 
the other Side,) who ſhall have a Right to 
Vote and who not. It is alſo contended that 
the Right of voting follows, by Operation 
of Law, as a Conſequence of being enrolled ; 

if ſo, and to the Extent contended for, the 
Anſwer is obvious and given before: the 


Control which the Lords of Seſſions have 


over the Roll, carries with it a Power which 
annihilates the moſt valuable Privileges of 
the Commons ; which ſuperſedes the Autho- 
rity of Grenville's Committee; which gives 
them the abſolute Diſpoſal of the Re preſenta- 
tion of the People; and which therefore the 
Legiſlature never intended to truſt them 
with. A Committee of the Houſe of Com- 
mons, (the Counſel contended) is not bound 


by the Deciſions of the Houſe of Lords; but has 
a Supreme and exclulive Right to determine 


upon all the Votes in the Kingdom. In the 


Caſes of Orkney and Kirkudbright, the Com- 


mittee exerciſed its Authority, and directed 
the Counſel to proceed to the Inveſtigation 
of thoſe Votes which had been put upon the 

M 4 Roll 
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PHiLIPPS 189. 


UNwWRIT TEN Fvipence: 


Roll by the Court of Seſſions. There is in 


this Caſe, as well as in thoſe, new and ad- 
ditional Evidence which it is neceſſary to 
attend to; and which vill materially affect 
the Judgment of the Court of Seſſions. 
They gre by ſaying it was only to 
ſave Trouble and Fxpence, that no more 
than 6 were appealed againſt: the Vorers 
unappealed againſt were in nearly the ſame 


Situation, and their Caſes would be deter- 


mined by the Fate of the 6 Appeals. — That 
there had been no acquieſcence on the Part 
of the Sitting Members, in the Judgments 


of the Court of Seſſions; that they were ſtill 


in time to lodge their Appeals, and had a 
right to have them heard in that Seſſion of 
Parliament. 

The Committee determined 

„That the Counſel fbould proceed io in- 
ve/iigale thoſe Votes, the Judgments upon 
which by the Court of Seſſions, had been ap- 
pealed againſt by the Parties: and alſo thoſe 
thar might be appealed againſt, within the 
Time limited, ſo as to be heard in that 
Seſſion of Parliament.“ 


In the Caſe of SupzoRx, ſeveral Voters 
were objected to, by the Petitioner, on the 
Ground that they had been admitted to the 


Freedom and had polled, wibout having any 


title, 
The Counſel for the Sitting Member re- 


ſiſted the going into this Enquiry : they 


argued that it was an eſtabliſned Rule not 
to try the Title of a Voter unleſs proceedings 
had been had upon it, in the courts below. 


The 


Evidence as to Voters Titles; 


The Court of King's Bench is the proper 


Place to try Matters of this ſort—there they 
have been uſually tried. The Judges are beſt 
acquainted with the Law, and the neceſſary 
proceedings upon the Subject. They only 
can apply an effectual Remedy and do com- 
plete Juſtice.— If Perſons have been admitted 
without Title, Judgment of 9yfter will 


againſt them, they will be disfranchiſed to 


all intents and purpoſes. But the Juriſdic- 
tion of a Committee extends no further than 
the Right of voting; they may annihilate zhe 
Vote, and yet the Voter will continue to be 
a Freeman, and will enjoy all the other Pri- 
vileges of a Corporator. The Caſe of Co- 
ventry, they contended, afforded no Pre- 
cedent to apply to the preſent. The Com- 
mittee there ſet aſide the Votes, although 


there had been no previous Proceedings in 


the Courts below, becauſe the whole Buſineſs 
was marked with the ſtrongeſt features of 


the groſſeſt partiality and injuſtice. The 
Miſchief was ſo enormous and extenſive, 


that it required the moſt ſpeedy and ſum- 
mary Remedy. Multitudes were admitted 


under all the Circumſtances of Fraud, Ini- 


quity and Occaſionality. 

The Counſel admitted that, where an In- 
formation in the Nature of a 2uo Warranto had 
been applied for, and there had not been 
Time to proceed to Judgment, Commit- 
tees had neceſſarily inveſtigated the Title 
of a Voter. But they argued that, in the 
preſent Caſe, though there had not been 
Time to try the Title in the Courts below, 


there had been Time to move tor Informa- 
tions; 
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UNnwRITTEN EVIDENCE, 


tions; and there might poſſibly have been an 
End of the Buſineſs, as the Rule is fre- 
quently diſcharged on reading the Affida- 
vits. Not one Step however had been taken 
in the Court of King's Bench, but Applica- 


tion was made to the Committee in the firſt 


Inſtance. 


The Counſel for the Petitioner admitted 
that the propereſt Place to try the Title of a 
Voter was, certainly the Court of King's 
Bench, and that where there had been ſuffici- 
ent Time to bring the Matter to Judgment, 
there Committees would not interfere. But 
they denied the Exiſtence of any Rule not 


to inveſtigate the Title of a Voter, where 
there was Time, merely to commence Proceed- 


10gs in the Courts below, and where no ſuch 
Proceedings were had. The Coventry Caſe, 
they ſaid, under all its peculiar Circumſtan- 
ces, and other Caſes that might be mention- 
ed, furniſhed a Precedent of a Committee 
trying the Title of a Voter, though a Term 


had elapſed without any Proceedings had in 


the King's Bench: and if it was impoſſible 
to bring the Matter to a Concluſion there, 
before the Sitting of the Committee, it would 
only be ridiculous and expenſive to inſtitute 
Proceedings there, which anſwer no pur- 


poſe. The preſent Voters were admitted on 


September 4.—The Election was on the 8th, 


and for ought the Petitioner knew, the Com- 


mittee might have fat in the next Term. 
The Committee Reſolved, ** That the 
Counſel ſhould proceed to inveſtigate the 
Titles,” e 


27 of Evidence of tendering xx ED 
_ Vores. | 


10 1 Caſe of- Howto; the Pecttiona! s 1 Lud. 146; 
Counſel ſtated that, they ſhould add to their 
Numbers by ſubſtantiating the Title of cer- 
tain Voters who had tendered their Votes, 
but had been rejected. They ſaid it would 
be unneceſſary to bring any other Proof, of the 
Voter's having tendered his Vote to the Re- 
turning Officer, than be Poll itſelf, given in 
to the Committee, in which the Word re- 
jected was written oppoſite to the Name of 
the Voter.— To this No Objefion was made 
by the Counſel on the other Side, 
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2 Dov 6. 1 72. 


3 Dove, 12455 


CHAPTER IX. 


Of Hearsay Evipence, 


* 


1ſt. 1/hat a Third Perſon ſaid, 


In the Caſe of SupBury, the Counſel. 
propoſed to call a Witneſs to prove a Con- 
verſation of one Delande, an Alderman of 
the Borough; on a Suggeſtion that Delande 
himſelf could not be found, to be ſerved with 
the Speaker's Warrant, 

This was objected to, and the Point being 
argued, the Committee reſolved, *© That the 


Counſel ſhould no. be permitted to go into this 
Evidence,” 


In the Caſe of PETERBOROUGH, in the 
Courſe of the Evidence concerning the Con- 
duct of Pariſh Officers and Juſtices, a 


| Witneſs was going to give an Account of a 


1 Lo p. 38. n. 


Converſation, ſeveral years before, between 
him and one of the Juſtices, about the Rea- 
ſons for making a private Rate. 

This Evidence was objected to; and the 
 Cornmittee reſolved “ that the Counſel ſhould 
defijt from cxamining the Witneſs to that 
Point.“ 


In the Caſe of Ipswicn a Witneſs who 
had been active in canvaſſing, &c. was aſked 
through what channel ne received the Money 
Me diſburſed on the Election Account? He 


zjaid Spooner (an Agent of the Sitting Mem- 


ber) bid him apply to one Gurney for it; and 
Was going tO relate what Eurncy laid to him 
On 


Declarations of a Voter, not Evidence to affect 
aT, bird Perſon. 


on that Subject, when the Counſel for the 
Sitting Member objected to the Admiſſibility 
of the Evidence of what Burney (a third 
Perſon) ſaid, as far as it might affect the Sit- 
ing Member.—On the other Side it was ſaid 
that Spooner having been proved an Agent, 
and he referring the Witneſs to Burney, there- 
by made Burney an Agent, in reſpect of this 
reference whatever the Subject of it might 
be; and his conduct therein became a fit Sub- 


ject of Evidence againſt the Sitting Member, 


by whom he was thus indirectly employed, 
through the Medium of Spooner: the Counſel 
for the Sitting Member not perſiſting i 
their Objection, the Queſtion, What did 
Burney ſay to you? was allowed by the Com- 
mittee to be put to the Wien 


2d. Declarations of a Voter [ See ante Cap. 
VII. (1). 


In the Caſe of 3 the Counſel ; pove. 1-33. 


for the Petitioner called three or four Wit- 
neſſes co prove that Gifts and Promiſes had 
been made, by one of the Sitting Members, 
in the Preſence, and with the Concurrence, of 
the other Sitting Member. The firſt Object 
of this Evidence was to make the Election 
void: not to diſqualify the Voters. 

In the Courle of this Evidence a Witneſs 
was called to prove a Declaration made to him 
by a Voter, about having got the Promiſe of 
a Houle, from one of the Sitting Members, 
for his Vote. 


On 
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3 Do uc. 158,9. 


UnwaiTTEN Evipnes:; 


On the Part of the Sitting Members this 
Evidence was obje#ed ts; and it was con- 


tended that although the Declaration, not 


upon Oath, of a Perſon who cannot be obliged 
to be a Witneſs on the Subject himſelf, is ad- 
miſſible in Evidence, to affef? ſuch Perſon”: yet 
it is not admiſſible as againſt @ third Party: 
and that the Evidence could not be admitted, 
for the Purpoſe of affecting the Sitting Mem- 
bers perlonally, and rendering the F lection 
void. © 
To this it was anſevred by the Counſel 
for the Petitioner, that they were not obliged 
to anticipate the Intent and Purpoſe of the 
Evidence they produced. —T That what was 
now offered was certainly competent in an 
Eledtion Cauſe. And that the Committee, 
after they ſhould hear it, would judge to what 


uſe it ought to be applied. 


The Committee reſolved, © That the Evi- 
dence offered comld not be admitted in ſupport 
F any Charge againſt the Sitting Members.” 

But the Counſel were allowed to aſk 7he 
fame Qlieſtions with a View 10 diſqualify the 
Voler. 


In the Caſe of IVELCHESTER, the Counſel 


for the Petitioners having begun to examine 


a Witneſs, concerning a Converſation with 
certain Voters, in which the Voters had ac- 
knowledged that they had been bribed, in 
order to vote for the Sitting Members; the 


Counſel on the other Side objected to their 


purſuing theſe Queſtions, ſo as to charge 
the Sitting Members themſelves with 8 0 


After 


by ſuch Evidence. 


Declarations ef a E oter, not Evidence to affect 
a third Per ſon. 


After ſome Argmaent, the Counſel for 
the Petitioners agreed that Evidence, of the 


' Declarations of the Voters could only be ad- 


mitted to affect ihe Voters themſelves ; ; and not 
third Perſons. 


The Queſtion firſt put, objected to, and 


given up, was Whoſe money did you under- 


ſtand it to be, which the Voters ſaid they had 
received? - The Queſtion which it was 


agreed might be put, and which was put, in 


lieu of the other was, Did they, when they 
ſaid they had received the Eletion Money, 
ſay in whoſe Intereſt they were to vote in con- 


{quence of their taking this Money.“ 
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CHAPTER X. 


PracTicar. RuILESH; and GENERA 
OBSERVATIONS. 


z Ders. 161. In the Caſe of IVEICHESTER, the Commit- 
tee made it a Rule to order the Clerk to read 
over toevery Witneſs the Minutes of his Evi- 
dence that he might ſet right any Miſtakes 
made in taking it down, They alſo made it 
a Rule, where one Witneſs directly contra- 
dicted what another had ſworn, to call in ſuch 
other Witneſs and confront them together. 

1 > Poke: It is a Rule laid down at the beginning 

229. 264,5 Ke. of every Cauſe that no Witneſſes ſhall be 
admitted to give Evidence, who have been 
preſent when Others were giving their Evi- 
dence : but this Rule 1s always made with an 

Exception as to Agents. | 
Ever fince the 3d January 1701-2, the 
following Reſolution has been renewed at the 
beginning of every Seſſion of Parliament. 
+ Reſolved that if it appear that any Per- 
ſon hath given falſe Evidence in any Caſe 
before this Houſe, cr any Committee thereof, 
this Houſe will proceed with the utmoſt Se- 

* Journ. vol. Verity againſt ſuch Offender,” * 

nue P. . This Reſolution ſcarcely extends to Preva- 

col. 1. . | . a k 
rication or miſ-behaviour; but in ſeveral 
Cafes the Houſe has puniſhed Perſons guilty 

of thole Offences, before a Committee, with 
Impriſonment, upon the Report of the Chair- 
man of the Committee, See 1 Doug. 88: 3 
Doug. 166: 264 &c. 

SY The 


Practical Rules, Sc. 


The . ought, in all Caſes, to be 
confined to the Allegations in the Petition. 
See 1 Luders 279: 3 Dougl. 7, 10,15, 16, 285: 
4 Doug. 53, 4: 143—=7: 2 Luders 532: 2 


Luders 407—411, 195—204: 462 &c. and 


the Note in 3 Lud. 434-6; where the Re- 
porter obſerves that 3 Strictneſs with which 
Petitions have been ſometimes conſtrued in 
the Modern Election Court is very ſcru— 
pulous: and it may be doubted whether ſuch 
a Mode of Conſtruction is ſuitable to the 
Nature of the Cauſes inſtituted there. Several 
Caſes are there quoted from the Journals in 
ſupport of this Obſervation. 

And in the Caſe of MILBORNE PoRT, 
(Philipps, 232—7), although no Allegation of 
treating was contained in "the Petition, Evi- 
dence was on Argument admitted to be given 
of it, for the Purpoſe of proving Agency only. 


The Evidence muſt alſo be confined to the 
Liſts of Objections delivered by the Parties to 
each other: ſee the Places above cited; and 
2 Luders 566. — And, in the Cafe of the Sit- 
ting Members, to the opening of the Counſel, 
which is the only Statement of their Caſe 
Known to the 8 Party, See 3 Luaers 
TF2—Li4. 
| Upon a rejected Vote the Petitioner mal 
prove every thing eſſential to the Vote: but 


an admitted Vote nced only be defended 


upon the Points of Objection. 2 Fra. 1133 
and fee 2 Lud, 350. 
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Mr. Douglas, the original . of 3 Dorg. 231, 


Caſes of controverted Elections tried under 
Grenville's Act, obſerves that he was daily, 
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3 Deng. 231. 


Prafitel Rules 


more and more convinced by his attefidance 
on Election Cauſes that it is highly neceſſary 
that certain pxed Rules, with regard t6 
Evidence, ſhould be adopted arid adhered to, 
by all Committees: and that the Determi- 
nations of former Committees on this Subje& 
ſhould be preſerved in writing: Becauſe if 
they are not, they will be cited and urged as 
Authority, to other Committees, from mere 


Memory; which is always extremely fallaei- 


ous; and more ſo as the intervening Diſtance 
of Time continues to iacreaſe. 

The following Remarks are from the Pen 
of the ſame Author, and will be found very 
applicable to the whole of the Subject. The 
Rules concerning the Admiſſibrl ty of Evidence, 
have been eſtabliſhed chiefly with a View to 
thoſe Tribunals, where the Departments of 


trying the Fadis of Cauſes, and of expounding 


and deciding upon be Law, are intruſted 
to different Perſons. When thofe two Pro- 
vinces centre in the ſame Judges, as in 
Election - Committees, the ſame Strictneſs 
hardly ſeems to be neceſſary. Suppoſe a 
Queſtion upon the Admiſhbility of Evidence 
is raiſed before a Committee, and they are 
required to decide upon it; their duty then 


is to determine, in the Character of Judges 


of the Law, whether it is proper to lay 
the Evidence offered, and objected to, before 
themſelves in their other Capacity, of Jury- 
men. Now, in truth, almoſt all the Incon- 
venience which may be apprehended trom 
an improper Impretſion, and Prejudice, occa- 
ſioned by illegal Evidence, is in fuch Caſe, 
already incurred; by its being (tated as what 
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ard Odſervation. 


is to be proved, before it is actually produced, 
and ſworn to, in che regular Form, There 
is another Reaſon why it is not, perhaps, 
eſſential to be ſo ſcrupulous in the Caſe of 


Committees, as with Regard to common 


Juries. The Law ſuppoſes Committees to 


be acquainted with the oature of legal Evi- 


dence ; and therefore it mult be preſumed, 
that if they do admit Evidence which, when 


they hear it turns out to be illegal, they will 


lay no Stieſs upon it in forming their Verdict. 
Juries on the contrary, by intendment of 


Law, are conſidered as unacquainted with the 


Nature of legal Evidence. 
It has often occurred to me, that, in 


Trials at N/ Prius, when Evidence is object- 


ed to, there is an Impropriety in allowing the 
Counſel who offers it, to ſtate what he means 
to prove in the hearing of the Jury; and 
this for the Reaſon already mentioned; eſpe- 
cially as Jurymen are too apt to infer, that 
Evidence ſo offered muſt be both true, and 


fatal to the Party who objects to it, merely 


becauſe it is objected to. Perhaps it would be 
an Improvement, when Queitions of àd- 


miſſibility are raiſed, that the Jury as well 
as the Witneſſes, ſhould wichdraw, till the 


Point is argued and decided.“ 


In the Caſe of BREDTORDSHi RE fo often 
cited, it was found neceflary to form tome 


Rule for the Manner of giving Evidence, in 


thoſe Caſes that arile from a Miſtake of the 


Voter's Name, or of the Deſcription of the 


Eſtate in the Aſſeſſment; as ſeveral Objec- 
N 2 tions 


2 Lu vp. 13. 


180 


Pp. 314. 
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tions depended merely upon ſuch Miſtakes. 
The Counſel on one Side contended that, 
when the Objection was apparently well 
founded, it was incumbent on the others to 
bring Evidence to reconcile the Difference, if 
it could be done; and that it could not be 
neceſſary for the Party objecting to go further 
than to ſtate the Objection, in ſuch Caſes, 
The Counſel for the other Party, admitted 
that, in general, ſuch was the Practice 1n 
conducting Procts ; but argued char, for the 
Convenience of Parties, it "would be better 
to proceed differently here, on account of 


the great Expence incurred by ſending, into 


the Country for Evidence upon {ſuch flight 
Objections : that the Party objecting in ſuch 
Cali-s, ought on this Account, to ſhew 
ſomething of a real Difference of Per ſons as 
well as of Names. At the ſame Time they 


obſerved, that for this Reaſon the Cricklade 
Committee then fitting, had, but a few Days 


before. eſtabliſhed a ſimilar Rule of Practice. 
The Cafe which brought this ſubject into 
diſcuſſion was the following; Fohn Muſ- 


grave, who vored for a Tenement in the 


Occupation of John Sharman, was objected 
to as not aſſeſſed. On the Aſſeſſment there 
was the Name of John Muſgrave (Laodiord) 
Himſelf (Tenant); which appeared to be 
owing to a Change in the Occupation, be- 
twecn the Times of the Afleſlment and the 
Elcction. 

The Committee reſolved, That the Party 
objettins to the Vote, muſt prove a real Differ- 
eiice, velween ihe Froper ly aſſe{ſed, and that on 


the / ol. 


In 


and Obſervations, 
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In the CrxrckLave Caſe, on Objections = Los. 
being made to certain Voters under the P. 53% 7: 


Aſſeſſment-Act, 20 Geo. 3. c. 17, The Com- 
mittee reſolved, 

« That fuch Freeholders as were aſſeſſed for 
the Premiſes, in reſpe of which they claimed 
to vote, either in their own Names, or in the 
Names of their Tenants actually occupying the 
ſame as Tenants of ſuch Freehelders, were inti- 
ted Io vote, at the late Eleftion for the Borough 
of Cricklade.” 
la the Rate for the Pariſh of Aſhton Keines, 
there were many Names ſtanding ſingly, 


with the Sums for which they were charged 


ſer oppoſite to them: by which the Perſons 
aſſe ſſed were not deſcribed to be either Land- 
lords or Tenants. It was ſaid by the Party 
objecting. That the Rate itſelf was ſufficient 


Evidence of the Objection, according to the 


above Reſolution. On the other Side, it 
was ſaid to be neceſſary to go further into 
Proof of the Objection, by calling the Aſſeſ- 


ſors to explain who the Perſons aſſeſſed were; 


becauſe the Names ſtanding alone ſhould be 
preſumed to be thoſe of the Owners, and 
then the Aſſeſſment would be proper. 
The Committee reſolved, 

© That the Party who wiſhed to ſubantiate 
a Vote, included in the Aſhton Keines Ae e 
ſhould produce the Aſſeſſor.” 


In the Caſe of IveLcuesT=®R, a Witneſs, 
called on the Part of the Sitting Members, 


1 Dou C. 161. 


ſwore that ſome days before the Election one 


of the Petitioners aſked him for his Vote; 
and ſaid that if he would vote for him he 
would 
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would give him 30 guineas after the Elec- 
tion. That until he came to Town in con- 
ſequence of the Speaker's Warrant he had 
never mentioned this Circumſtance but to 
a Perſon who had been a Witneſs in the be- 
fans of the Cauſe; but who had died pend- 

ing the Trial, and before this Evidence was 
given by him (the Witneſs); that ſince he 
had been in Town, and before the other Wit- 
neſs died, he had mentioned it to ſeveral 
Perſons, of whom he named three. 

The Counſel propoſed to call theſe three 
Perſons to corroborate what the Witneſs ſaid 
of having mentioned the Promiſe of the; 50 
guineas to him. 

This was objected to.—And it was ſaid to 
be an eſtabliſhed Rule that when a Witneſs is 


examined in chief to any fact, Evidence is not 


to be called to corroborate his Teſtimon 

unleſs the oppoſite Party ſhall firſt bring 
Evidence to impeach it, —To prove how 
ſtrictly this Rule is obſerved, the Caſe of 
Halliday v. Sweeting, then juſt determined 
(Michaelmas 26 G. 3.) in the Court of King's 
Bench, was cited. In that Caſe Mr. H. one 
of the Members for Taunton had brought an 
Action againſt one Sweeting to recover the 
Penalty of cool., for having offered a bribe 


to one White, To prove the Fact, at the 
Aſſiſes, White was called, and ſwore to the 
Offer—his Wife and Siſter were then called 
to prove that, before the Trial, he had told 


the ſame ſtory to them. An Objection was 
made to the Admiſſion of theſe Witneſſes, 
as no Evidence had been produced to im- 
peach the Teſtimony of Mbite. Tha: Fug: 
till's 


and Obſervations. 183 


tiff*s Counſel had preſumed his Credit would 

be attacked, becauſe he had been contradicted 

on the Trial of the Taunton Election, before 

a Committee. The Judge of Aſſiſe admitted 

the corroborating Evidence, but as he de- 

clared, with great reluctance; and on a Mo- 
tion for a new Trial, on the Ground of its 

madmiſſibility, the Court granted the new 

Trial. 

To this it was anſwered : That the Rule 
contended for, is not general: For that in 
Caſes of Rapes, after the Woman has given 

ber Evidence of the Rape, it is the conſtant 
Practice to admit her Friends and Relations 
10 prove her having told them of it, about 
the Time when it happened. 

But the Objection being inſiſted on, the > 165. 
Point was given up. 


In the Caſe of Wor CESTER, the return- 4 Dove, 261. 
ing Officer being called by the Counſel for 
the Petitioner, to Produce the Poll, the 
Counſel on the other Side propoſed to croſs- 
examine him, as to the Appointment of Con- 
ſtables, and other Points of the Cale. 
This was objected to, as contrary to the 
Practice of Committees; and as what would 
be extremely inconvenient to the Petitioner's 
Counſel by anticipating the Defence, before 
they had examined Witneſſes to eſtabliſh the 
Charge. 
On the Part of the Sitting Meters] it was 
anſwered, that it is the eſtabliſhed Practice 
in other Courts of Juſtice, for one Party to 
croſs- examine Witneſſes called by the other 
Party, merely for he Production of Deeds, 
Rs or 
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or Writings; and that as the Petitioner's 
Counſel might call their Witneſſes in the 
Orde they choſe, the Inconvenience, if any 
was to be imputed to themſelves. But 

The Committee, on Deliberation, deter- 
mined, that the Counſel for the Sitting 
Members ſhould not croſs-examine the Witnels 
to the appointment of Conſtables, at that 


Time. 


F N < 


PRINCIPAL MATTERS. 


A. 


Apuiss from to Freedom, See 
OTAMPS. Eo 
AGENTS any AGENCY. 
1. Perſons againſt whom Evi- 
dence of Agency is given, are 
not competent to give Evi- 


dence, toexculpate themſelves 
from a criminal Charge. 


Caſe of Milborne Port P. 145 


Caſe of Shaftſbury 140 
2. How far, in Caſes of Bri- 
bery, Evidence ſhall be firſt 


given to eſtabliſi the Agency, 


before going into Proof of 


the Bribery committed by 
ſuch Agent: or & contra, 


Caſe of Hindon 147 


— Briſtol thid, | 


— Toelcheſler 148 

— Morceſter 149 

3. What ſhall be Evidence to 

affect an Agent with know- | 
ledge of Bribery. 

Caſe of St. Tves 150 

ALLEGATIONS of the Petition, 

See PRACTICE. 


ANCIENT PAPERS. 


1, An ancient Rent-Roll, of a 

Party indifferent at the Time, 

is admiſlible in Evidence, as 
a public Paper. 

Caſe of Downton Page 106 

2. 90 an ancient Book con- 

taining {tems from Court- 


Rolls, which could not be 


[If they come from Parties 
having the legal Cuſtody.] 

3. Old Inſtructions for a Poll, 
how far Evidence of a Right 
of Election. 


| APPEAL, See JUDGMENTS, 2 


B. 


BANKER f 3 
8 See WITNESS» 


BRIBERY. 


Under what Circumſtances 
Evidence of Bribery, at an 
Election previous to that 
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found. Caſe of Horſham 50 


Caſe of Saltaſh 60 


which 
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which is the ſubj ect of trial, | CORPORATION -BOOKS, 


is admiſſible. 
| Caſe of Seaford Page 87 
Norwich 
See further AGENT, 2, 2: 
VOTER 3, 4. 
BRIEF of COUNSEL, 
COUNSEL. 


* 


e 
e e ee 
1. Charters, and all Inſtru- 
ments under the Great Seal, 
prove themſelves. 


Caſe e Derby 93 


2. A cancelled Charter is Evi- 


dence of what was U ſage, at 
the Time of granting it. 
Caſe of Lyme 


CHECK-BOOK. 
Evidence of a Check Clerk is 
admiſſible to explain the 
Check-Book: and the Wit- 
neſs mult be produced by 


the Party delivering in the 
Check-Book. 


Caſe of Bedfordſbire 157 
VoTERS. 


See further POLL : 
CoMMITTEE, 
COMMITTEE. 
"CONSTABLE, 


See FoRMER 


Sce POLL, 


COPY. 


1, Copy of Poor's Rate in the 
Pariſh Books, is admiſſible | 


Evidence. 


 Caſeof Dorcheſter 23 


See further CORPORATION- | 


Books; DEEDsS. 


ibid. 


88 


K 


1. Copies of Preſentments in 

Corporation-Books, in what 

caſes inadmiſſible. 
Caſe of Cardigan Page 18 


2. Corporation Books; to what 


* 


purpoſe Evidence. 

. of Carlifte : 105 
CoRROBORATING TESTIMONY 
of Witneſſes, See PRACTICE, 4. 


COUNSEL. 
Arguments of Counſel as re- 
lated by another ; or a Brief 
of an Agent or Countel, 
not admiſſible ena 

Caſe of Cardigan 115 
Lanerk 116 
CouRT-RoLLs, Lens from, 

See ANCIENT PAPERS, 2. 

CRoss-ExAMENATION, Ser 

PRACTICE... 


D. 
DE BENE ES5E, 
NATION, 


DECLARATIONS of Voters, See 


VoTERS, 4. HEARSAT Evi- 
DENCE, 2. | 


See 'EXAMI- 


DEED. 


1. Where Votes are objected 
to, any Deed, on which a 
Voter claims to vote, muſt 
be produced in Evidence. 
Caſe of Cricklade 98 
2. The Party objecting to a 
Vote muſt produce a Truſt- 
Deed, under which it is at- 


tempted 


tempted to diſqualify a Vo- 
ter. Caſe o of Nairn P. 101 
3. Where the Contents of 


Deeds are neceſſary to ſup- 


port an ObjeCtion, no Evi- 


dence of them ſhall be re- 


ceived, unleſs Notice is given 
to produce. the Deeds: nor ] 
will Committees aſſiſt in 
compelling the production of 
Deeds to invalidate a Voter's 
Title. Caſe of Beafordſbire 100 
— Buckinghamſhire ibid. 
4. An Extract from a Deed, in 
the Poſſeſſion of a Party, not 
adverſe to its production, 


2 * 


ſhall not be admitted 1 m vi- | 
dence, 

Caſe of Buckinghamſhire 1 oo, 
101. | 


See further CHARTER; No- 
TICE; OTAMPS; WITNEss. 
| E. 
ELECTION, 
No Evidence is admiſfible to 


cure an regular or void 


Etection: '- 
- Gaſe of: Seaford 


EVIDENCE, 


Before Committees onOath, 1 


EXAMINATION de 1 
N., [ 


Of a Witneſs before any other | 


| Perſons than the —— 


| 


79 
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or in. any other Place than 
the Committee-Room, not 
allowable. _ 

Caſe of Downton Page 151 


FALSE RETURN, See RE- 
TURNING OFFICER. © 
{ FELONY, See QuARTER-SES“ 
Mann | 


FOR MER COMMITTEE. 


Þ Proceedings before a for- 


mer Committee, are ad- 
miſſible in Evidence againſt | 
a Candidate, Party to the 
Trial before ſuch Committee. 

Caſe of Aerawich 81 


2. Minutes of a former Com- 


mittee are Evidence to ſhew 
what Proceedings were had 
before ſuch Committee. 


Caſe of Norwich 83, &c. 
See Felke BRIBERY. 


| FREEMEN, Evidence of being; 


See JUDGMENTS, 1; STAMPs, 


GRANTOR, See WITNESS. 
H. 


1. How far Evidence of what 
a Third Perſon ns - 18 ad- 
miſſible. 


Caſe of Sudbury #48 
— Peterbore ibid. 
— Ipfwich 151d. 
O 2 2. Decla- 


188 


2. Declarations of a Voter are 


not admiſſible in Evidence to 


affect any but himſelf. 


e Petersfield P. 173 


Toelchefter 


174 
Ser Further, VoTERs. 


WW. 
JUDGMENTS. 


I. Judgments i in Duo Warrants 


are Evidence againſt the 
Right of admitting occaſion- 
al Freemen. 


Caſe of Second Carliſle 94 


2. On the Trial of a Scotch 


Election, where the Titles | 
of Voters are grounded on | 


Judgments of the Court of 
| Seſſions, Committees will 
hear Evidence to inveſtigate 


ſuch Votes, and review the 


adjudications of the Court of 
Seſſions; if an Appeal has 
been preferred, in due Time, 
to the Houſe of Lords. 


Caſe of Ayrſhire 


L. 


 Laxp-T ax AsESMENTS. 


How far the Duplicates of 


Land-tax Aſſeſſments, or 


the original Rate, are the 


beſt Evidence. 
Caſe of Bedfordſhire 


See further VOTERs, 7. 


4 


109 F 
1. Poll taken before a Con- 
3 


160 
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| NOTICE. 


1. A general Notice to an \ Of- 
ficer to produce all Deeds in 
his Hands, as Evidence of 


| Voters? Titles, is ſufhcient. 


Caſe of Derby Page / 

2. Notice to a Petitioner to 
produce Deeds, containing a 
Title to a Qualification as 
Member, muſt be given, be- 
fore the Day of taking the 
Petition into conſideration, by 
the Houſe. If not, no Evi- 


dence of their Contents ſhall 
be admitted, 


Caſe of Gricklade 103, &c. 
F. 
PETITION. 
In what Caſes Evidence will be 
admitted, to ſnew the Inva- 


lidity of a Petition to the 
Houſe, Cafe of Honiton yo 


PETITIONERS. 


Of admitting the Teſtimony of 


Perſons being Petitioners, or 


paying the Expence of a Pe- 
tition or Election. 


Caſe of Tvelchefler 129 
— Cricklage ibid. 
— Downten ibid. & leq. 


POLL and POLL. BOOK. 


ſtable, if not the legal Re- 
turning 


TABLE OF PRINCIPAL: MATTERS. 169 


turning Officer, not admiſ- 
ſible in Evidence. 
Caſe of Cricklade Page 1 
2. Evidence admitted to cor- 
rect a Fact apparent on the 
Poll-Book. 1 
| Caſe of Bedfordſhire 
. But 25 0 the Mitt 
takes of the Poll Clerk, S. C. 
38—41 
4. e as to parol Evidence 
to correct a Miſtake in the 
Poll- Book? S. C. 41—43 
5. Parol Evidence admiſſible to 
correct the Poll. f 
Caſe of Bedfordſhire 44 
6. Whales CS iered as | 
an authentic Copy of a Poll. 
Cafe of Downton 47 


— Saltaſh 52—60 | 


7. What as Evidence a a Poll 
having taken Place. | 
Caſe of Steyning 48—54 
8. Of admitting parol Evidence 
of a Poll. 


Caſe of Steyning 62 


| See further CHEck-Book ; | 
 VorERs. 
PooR's-RATE, See Corr; 
Vorzx«s, 5. 1 
> PRACTICE. 
1. Minutes of his Evidence 
ſhall be read over to each 
Witneſss. 

Caſe of Nane 176 


2. How far Evidence ſhall be 


- confined to the Allegations 


, Cricklade 63 


3 of the Petition 177 


3˙ In Caſes, that ariſe from a 


Miſtake of the Voter's Name, 
or the Deſcription of his 
Eſtate in the Aſſeſſment, 
the Party objecting muſt 
give Evidence of a real Dif- 
ference, between the Perſon 
or Property aſſeſſed, and that 
on the Poll. 

Caſe of Bedfordſhire 5. 279 

See VoTERs: *: 1 


4. In what Caſe 2 ſhall 


not be called to corroborate 
the Teſtimony of a Witneſs, 


unleſs it is firſt impeached. 


,aſe of Tuelcheſter 18 1 
5. A Witneſs called by a Pe- 
titioner to produce the Poll, 


ſhall not be Croſs- examin- 


ed, fo as to anticipate 
the Defence, before the 
Charge is eſtabliſhed. 
Caſe of Worcefler 183 
| PazsENTMENTS,. See 800 
POR AT ION Books, 


» 
- 
Q 89 


0 ARTER-SESSIONS, 
Minutes of, 


In what caſe theſe are admiſ- 
" ſible Evidence of a' Convic- 
tion of Felony. 


1 „ 


Quo ene ng Jovc- 
MENT» 


REJECT- 


Lt) ; 
9 5 


EJFCTED verre, 86 Vo- 
"TERS, 6. 3 . 

RENT. ROLL, See Ancient 
PAPERS, 1. eee 


RESOLUTION of the Ho: QUSE 


or CoMmMoNns. 


In what Caſe Evidence is not 
admiſhble, to contradict a 
Refolution of the Houſe of 


Houſe, on the yt” of 
Voting. 
Caſ of Seaford. Page 65 


irn omen. 


1. A returning Officer allowed 
to give Evidence that he had 


make a falſe Return. 
Caſe of Morpeth © 


to take a Survey of the Of- 


ble Evidence, on the ( 


ing Officer. 
Cafe of Dewwnton 


Officer, criminally charged 


competent to give Evidence 

before the Committee. 
Kt f Cardigan 

I orcejier 

— Seth 1y 


134 


ficers of Courts of Juſtice 
and their Fees, not admiſſi- 
uel- 
tion of Right to be return- 


in the Petition, 1s or 1s not 


« 3 | 


Commons, explanatory of 
a laſt Determination of the | 


| 


been compelled by force to | 


| 45 
2. The Return of Commnil- | | 
ſioners, appointed by Patent Evidence of Uſage not ad. 


108 
3. In what Caſe a returning. 


ibid. | 
145 
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STAMPS. |: 

1. Tn what Cafes ſtampt Ad- 
miſſions are the only legal 


© Evidence of a Voter's de- 
ing a Freeman. t 


Caſe of Sudbury Page 4 


| 2. An Admiſſion {tampt, during 


the Poll, prior to the Free- 
man's voting, is Evidence of 
his Right o voting: but not 
if ſtampt after his voting. 
Nor does the Durban act 
3 Ces. 3. c. 15. 5 f, ſeem to 
make any difference. 
Caſe of Cardigan 10 
3. Deeds of Reconveyance, by 
ſeveral Parties joined in one 
Deed, are void by the Stamp- 
Ads, except perhaps as to 
che Grantor firft named. 


157 
See STATUTE. 


STATUTE. 


mitted to explain the Words 
of a Stamp-Act, 


Cafe of Downton 


T. 
TITLES or VOTERS. 


A Committee will hear Evi- 
dence, to inveſtigate the 
Titles of Voters, though no 
proceedings have been had 
for that purpoſe in the Court 
of K. B; if lufficient time 
has not paſſed to have ob- 

tained 


1755 


FABLE OF PRINCIPAL MAT TERS. 


E teined the Ju 
Court. 
Gf of Sudbury Page 168. See 

- "TOS 1t- 


agment of that | 


3 137 $RIL 


See further VoTEeRs, 5 5 
| mn 2. 
. k 
Usacr, See STATUTE. 


V. 


VOTERS. 


1. In what »Caſe the Evidence 
of a Voter is admiſſible or 
not to prove the Rights of | 
Voting, Fe 

Caſe of Iilhorne.- Port 1 * 
— Dorchefler ibid. 
Cricklade 118 

— Pie 110, 120 


2. In what Caſes the Evidence 
of a Voter himſelf is ad- 
miſſible or not to prove a 
Miſtake in taking his vote at 
the Poll. 

Caſe of Bedfordſhire 121, 
126. See 128, and 7, See 
alſo POLL, 2, 3, 4, 5. 

3. The Evidence of a Voter, 
who had received a Bribe, 
admitted; to ſhew that he 
did not know the Money to 


be that of either of the Sit- 


ting Members. 


Cafe of Tvelcheſler | 1 32 | 


; JupG- | 


See Hearſay Evidence, 2. 


191 


4. How far the Declarations of 
Voters, that they had been 
bribed, though they had ta- 
ken the Bribery Oath to the 
contrary, are or are not ad- 
miſſible in Evidence; on the 

Oath of a third Perfan, or 
of the Voters themſelves. 

Gee Shafteſbury Page 153 
ford 154. 


5. Evidence admitted to ſhew 
that a ' Poor's-Rate was 


8 fraudulently made, for Elec- 


tion purpoſes; and to eſta- 


4 1 


SecondC arliſle 120 sf 


| Caſe of Cricklade 


bliſh the Right of Voters on 
their Rateability. 


Caſe of Seaford 159 


| 6. 4 Poll itſelf, with the 


Word rejected, oppoſite the 
Name of a Voter, is ſuffi- 
cient Evidence of his having 
tendered his Vote. 
Ca ſe of Downton 171 
7. On Objections to Voters, 
under the Aſſeſſment-Act, 
20 Geo. 3. c. 17, the party 
who withes to ſubſtantiate 
a Vote, irregularly aſſeſſed, 
muſt produce the Aſſeſſor as 
a Witneſs. 


12 


181 


3 
WAGER. 
A Perſon having laid a Wager 
on the Event of the Petition, 


is 


192 


1s competent to give Evi- 
dence before a Committee. 
Caſe of Sudbury Page 132 


WITNESS, 


1. A Witneſs to the Execu- | 
tion of a Deed, may atteſt 

it at any ſubſequent Period, 
and give Evidence as a ſub- 
ſcribing Witneſs. 

Caſe of Cricklade 95 

2. The Grantor in a Deed, is 

not competent to give Evi- 


dence in ſupport of the 


Peed. 


| 


„ 


Caſe of Downton 
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3. A Barriſter, acting as con- 
fidential Adviſer of a Party, 
is privileged from giving 
Evidence againſt his Em- 

loyer. 

Caſe f Milborne Port P. 142 

4. But a Banker is not con- 
ſidered as 
Agent; ſo as to protect him 
from producing in Evidence 
the Drafts of, or Accounts 
with. his Employer. 

Caſe of Norwich 142 

See further, AGENT; CHECK= 
Book; Frame ron Pu- | 
TITIONER; RETURNING 
OFrrIcER;VoTER ; WAGER. 


THE END: 


a confidential 


